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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  154, 201, 204,  and  282 

l  Docket  No.  RM79-14;  Order  No.  49] 

Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978 

agency:  Federal  Energy  Regulatory 

Commission. 

action:  Final  rule. 


summary:  The  Federal  Energy 
Regulatory  Commission  hereby  adopts 
regulations  that  implement  the 
incremental  pricing  provisions  of  the 
Natural  Gas  Policy  Act  of  1978.  Under 
the  incremental  pricing  program,  large 
..industrial  facilities  which  burn  natural 
gas  as  a  boiler  fuel  will  be  priced  for 
that  gas  at  a  level  equivalent  to  the  price 
they  would  pay  for  fuel  oil  which  they 
could  bum  as  an  alternative  to  natural 
gas.  Those  regulations  provide  the 
regulatory  framework  for  the  calculation 
and  billing  of  incremental  pricing 
surcharges  to  facilities  subject  to  the 
incremental  pricing  program.  The 
regulations  also  set  forth  the  procedures 
by  which  an  industrial  facility  may 
obtain  an  exemption  from  the  program. 
EFFECTIVE  DATE:  November  1, 1979, 
provided  that,  the  provisions  of  18  CFR 
282.201-206  shall  be  effective  October 
15, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  A.  Pedersen,  Office  of  Commissioner 
Hall.  825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  (202)  357-8377. 
Warren  C.  Edmunds,  Office  of  Pipeline  and 
Producer  Regulation,  825  North  Capitol 
Street,  N.E.,  Washington,  D  C.  20426. 

(202)  275-4415. 

Nancy  E.  Williams,  Office  of  General 

Counsel,  825  North  Capitol  Street,  N.E.. 
Room  8100-F,  Washington,  D.C.  20426. 
(202)  357-8033. 

Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978. 

Issued:  September  28, 1979. 

I.  Background 

Title  II  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  (Pub.  L.  95-621)  requires 


that  interstate  pipelines  and  local 
distribution  companies  pass  through 
certain  portions  of  their  natural  gas 
acquisition  costs  to  industrial  users  in 
the  form  of  surcharges.  These 
surcharges  may  not,  however,  raise  the 
ultimate  cost  of  gas  to  the  user  above 
the  cost  of  the  fuel  oil  which  could  be 
used  as  an  alternative  to  natural  gas. 

The  incremental  pricing  program  is  to 
be  implemented  in  two  phases.  The  only 
facilities  affected  during  the  first  phase 
will  be  those  using  natural  gas  as  fuel 
for  large  industrial  boilers.  Title  II 
requires  that  the  regulations 
implementing  this  first  phase  be 
promulgated  by  November  9, 1979. 

During  the  second  phase  of  the 
program,  incremental  pricing  may  be 
extended  to  a  broader  class  of  industrial 
users  than  those  affected  by  the  first 
stage.  The  NGPA  sets  May  9, 1980,  as 
the  date  for  the  regulations 
implementing  the  second  phase  and 
establishes  that  those  regulations  will 
be  subject  to  Congressional  review  and 
possible  disapproval  by  either  House. 

Two  rulemaking  dockets  were 
established  to  promulgate  the 
regulations  needed  to  implement  the 
first  phase  of  incremental  pricing, 

Docket  Nos.  RM79-14  and  RM79-21.  A 
companion  document  to  this  final  rule  is 
being  issued  in  Docket  No.  RM79-21.1 
The  background  of  the  proceeding  in 
Docket  No.  RM79-21  is  described  in  the 
final  rule  in  that  docket. 

A  Notice  of  Proposed  Rulemaking  and 
Opportunity  for  Written  and  Oral 
Presentations  of  Data,  Views  and 
Arguments  in  this  docket  was  issued  on 
June  5, 1979  (44  FR  33099,  June  8, 1979)  in 
order  to  propose  regulations  for  the 
implementation  of  those  provisions  of 
Title  II  of  the  NGPA  not  encompassed 
by  Docket  No.  RM79-21.  These  proposed 
regulations  covered  revisions  to  the 
Commission’s  historical  method  of 
calculating  rate  changes  pursuant  to 
purchased  gas  costs  adjustment  (PGA) 
clauses,  the  actual  calculation  and 


1  Regulations  Implementing  Alternative  Fuel  Cost 
Ceilings  on  Incremental  Pricing  Under  the  Natural 
Gas  Policy  Act  of  1978,  Docket  No.  RM79-21,  Final 
Rule  issued  on  September  28. 1979.  See  also  in 
Docket  No.  RM79-21,  Rule  Exempting  Industrial 
Boiler  Fuel  Facilities  from  Incremental  Pricing 
Above  the  Price  of  No.  6  Fuel  Oil,  issued  on 
September  28. 1979. 


billing  of  incremental  pricing  surcharges, 
and  the  accounting  provisions  necessary 
for  the  implementation  of  the  program. 

In  addition,  the  proposed  regulations  set 
forth  procedures  to  be  utilized  by 
facilities  seeking  to  obtain  exemptions 
from  the  incremental  pricing  program. 

The  approach  set  forth  in  the  June  5th 
Notice  for  the  calculation  and  billing  of 
incremental  pricing  surcharges,  the 
“surcharge  mechanism,”  was  developed 
after  two  informal  conferences  were 
held  to  give  interested  parties  the 
opportunity  to  comment  on  preliminary 
proposals  for  the  mechanism.  Those 
conferences  were  held  in  February  and 
April  and  were  convened  to  discuss, 
respectively,  a  staff  proposal  issued 
January  12, 1979,  (44  FR  6133,  January  31, 
1979)  and  several  alternative  proposals 
offered  by  various  interested  parties. 

A  public  hearing  on  the  June  5th 
proposal  was  held  in  Washington,  D.C. 
on  June  27, 1979.  Nineteen  interested 
parties  presented  comments  at  this 
hearing,  including  representatives  of 
interstate  pipelines,  distribution 
companies,  associations  whose 
membership  includes  both  pipeline 
companies  and  distribution  companies, 
a  consumer  group  and  an  industrial  end- 
user  group.  A  total  of  sixty-nine  written 
comments  were  submitted  in  response 
to  the  June  5th  Notice.  The  transcripts  of 
the  informal  conferences,  the  June  27th 
hearing  and  all  written  comments 
submitted  to  the  Secretary  of  the 
Commission  in  this  docket  have  been 
made  a  part  of  the  record  in  this 
proceeding.  The  Commission  has 
reviewed  all  portions  of  this  record  in 
developing  the  final  rule  in  this 
proceeding. 

The  regulations  encompassed  by  this 
docket  are  lengthy  and  quite  detailed. 
The  comments  submitted  in  this  docket 
were  generally  excellent  and  very 
helpful.  The  discussion  which  follows 
seeks  to  fully  explain  how  the 
regulations  set  forth  below  differ  from 
those  included  in  the  June  5th  proposal, 
as  well  as  to  respond  to  many  of  the 
suggestions  that  were  raised  in  the 
comments  submitted  but  which  have  not 
been  incorporated  in  the  final 
regulations. 


J 
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II.  Commission  Jurisdiction 

Title  II  of  the  NGPA  significantly 
expands  the  jurisdiction  of  this 
Commission  in  comparison  to  the 
authority  vested  in  the  Commission 
pursuant  to  the  Natural  Gas  Act.  Title  II 
brings  within  the  purview  of  this 
Commission’s  jurisdiction  for  the  first 
time  all  local  distribution  companies 
that  receive  supplies  of  natural  gas  from 
interstate  pipelines.  A  definition  of 
"local  distribution  company"  has  been 
added  to  the  definitions  section  of  the 
regulations  below,  $  282.103,  in  order  to 
clarify  exactly  which  companies  are 
governed  by  the  provisions  of  the 
regulations.  The  definition  below  differs 
from  the  definition  of  "local  distribution 
company"  set  forth  in  the  NGPA. 
However,  this  definition  is  adopted  so 
that  the  one  term,  “local  distribution 
company”  may  apply,  for  purposes  of 
the  incremental  pricing  regulations,  to 
all  companies,  other  than  interstate 
pipelines,  to  which  Congress  intended 
Title  II  should  be  applicable.  The  intent 
of  Congress  in  this  regard  is  set  forth  in 
the  Statement  of  Managers  on  the 
NGPA: 

The  application  of  this  rule  is  limited  to 
boiler  fuel  facilities  served  by  an  interstate 
pipeline,  and  those  served  by  a  local 
distribution  company  that  is  served  by  an 
interstate  pipeline.  The  term  interstate 
pipeline  is  meant  to  include  those  pipelines 
which  are  subject  to  the  jurisdiction  of  the 
Commission  under  the  Natural  Gas  Act. 
"Hinshaw”  pipelines,  which  are  not  subject 
to  the  Commission's  jurisdiction  under  sec. 
1(c)  of  the  Natural  Gas  Act,  are  considered 
local  distribution  companies,  for  purposes  of 
incremental  pricing,  to  the  extent  that  they 
are  served  by  an  interstate  pipeline.* 

Local  distribution  companies,  as 
defined  in  §  282.103,  as  well  as 
interstate  pipeline  companies,  are 
required  to  comply  with  the  regulations 
set  forth  below.  The  Commission 
anticipates  that  the  Title  II  regulations 
will  be  enforced  with  equal  emphasis  as 
they  apply  to  interstate  pipelines  and 
local  distribution  companies.  In  this 
regard,  section  504  of  the  NGPA  is 
noted.  Under  the  provisions  of  section 
504,  violations  of  these  regulations  will 
be  subject  to  civil  and  criminal 
penalties. 

III.  The  Basic  Mechanism:  The  "Reduced 
PGA"  Approach 

The  basic  approach  for  the  calculation 
and  billing  of  the  incremental  pricing 
surcharges  has  received  significant  and 
detailed  discusion  in  this  proceeding 
since  the  issuance  of  the  initial  staff 
proposal  of  January  12th.  That  proposal 


>H.R.  Rep.  No.  95-1752. 95th  Cong.,  2d  Seas.  96 
(1978). 


was  structured  so  that  incremental 
pricing  surcharges  would  not  be  billed 
until  4  to  10  months  after  the  actual 
incurrence  of  the  costs  to  be  passed 
through  by  way  of  surcharges.  As  a 
result  of  the  February  and  April  informal 
conferences.  Commission  staff 
determined  to  accept  a  recommendation 
made  by  the  United  Distribution 
Companies  (UDC),  Northern  Natural 
Gas  Company  (Northern)  and  Natural 
Gas  Pipeline  Company  of  America 
(Natural)  and  to  develop  a  mechanism 
which  would  allow  for  the  recoupment 
of  surcharges  by  suppliers  at  a  time 
proximate  to  the  time  at  which  they 
must  pay  their  own  suppliers  for  gas 
deliveries  which  give  rise  to  the 
surcharges. 

The  method  suggested  by  UDC, 
Northern  and  Natural  was  to  permit 
pipeline  companies  to  estimate  in 
advance  their  total  gas  acquisition  costs 
and  the  portion  of  those  costs  which 
would  ultimately  be  recovered  by  way 
of  incremental  pricing  surcharges.  The 
estimated  surcharge  recovery  would  be 
subtracted  from  the  estimated  total  gas 
acquisition  costs,  and  this  "reduced"  gas 
acquisition  cost  estimate  would  be 
recovered  through  the  purchased  gas 
costs  adjustment  (PGA)  rate. 

This  reduced  cost  estimate  would  then 
form  the  basis  of  the  PGA  rate  for  all 
customers  on  a  pipeline’s  system. 
Industrial  customers  included  in  the 
incremental  pricing  program  would  be 
billed  on  the  basis  of  this  reduced  PGA 
rate,  plus  an  incremental  pricing 
surcharge. 

An  alternative  to  the  "reduced  PGA” 
approach  was  suggested  by  the 
Interstate  Natural  Gas  Association  of 
America  (INGAA)  at  both  the  February 
and  April  informal  conferences.  This 
method  would  involve  billing  all 
customers  on  the  basis  of  the  normal 
PGA  rate — which  would  reflect 
inclusion  of  all  gas  acquisition  costs. 
Industrial  customers  included  in  the 
program  would  be  billed  an  appropriate 
incremental  pricing  surcharge,  while  a 
corresponding  credit  would  be  extended 
to  all  other  customers.  The  total  of  the 
credits  would  equal  the  amount 
recouped  by  way  of  surcharges. 

The  “INGAA  method"  received 
serious  consideration  by  the 
Commission,  but  was  not  the  approach 
eventually  chosen  and  set  forth  in  the 
June  5th  proposed  regulations.  The 
Commission  stated  in  the  June  5th 
Notice  that  it  believed  that  the  "reduced 
PGA”  approach  would  result  in  a  "less 
burdensome  regulatory  program  for  all 
affected  parties.” 

The  Commission  noted  in  the  June  5th 
proposal,  however,  that  it  was 
continuing  to  consider  the  "INGAA 


method”  and  invited  further  comments 
as  to  whether  that  method  should  be 
adopted. 

The  comments  submitted  in  response 
to  the  June  5th  Notice  were 
overwhelmingly  in  favor  of  the  “reduced 
PGA”  approach.  On  the  basis  of  the 
record,  the  Commission  adopts  as  a  final 
rule  the  "reduced  PGA”  method  of 
calculating  and  billing  incremental 
pricing  surcharges. 

The  "reduced  PGA"  method  embodied 
in  the  final  regulations  will  operate  as 
follows.  Each  interstate  pipeline  will, 
prior  to  filing  its  revised  PGA  tariff  sheet 
for  an  upcoming  PGA  period,  estimate 
the  total  amount  of  gas  acquisition  costs 
it  will  incur  during  the  upcoming  PGA 
period.  A  pipeline  will  be  permitted  to 
take  into  account,  when  projecting  its 
total  gas  acquisition  costs  for  a  coming 
period,  increased  costs  anticipated  due 
to  price  increases  permitted  to 
producers  under  the  provisions  of  the 
NGPA.  A  pipeline  will  not,  however,  be 
permitted  to  take  into  account  when 
making  this  projection  any  volume  of 
supply  which  would  not  be  attached  to 
the  system  as  of  the  date  the  new  rate 
will  take  effect.  Each  pipeline  will  also 
estimate  the  portion  of  its  projected  total 
gas  acquisition  costs  that  will  be 
“incremental  costs"  and  thus  subject  to 
being  passed  through  as  incremental 
pricing  surcharges. 

The  pipeline  will  then  project  the  total 
maximum  surcharge  absorption 
capability  (MSAC)  of  the  non-exempt 
industrial  boiler  fuel  facilities  which  will 
be  served,  directly  or  indirectly,  by  the 
pipeline. 

The  MSAC  is  the  key  element  of  the 
incremental  surcharge  passthrough 
mechanism.  In  simplest  terms,  it  is  the 
total  difference  between  the  cost  of  gas 
to  a  facility  and  the  ceiling  on 
incremental  pricing  which  is  applicable 
to  the  facility,  i.e.,  the  total  amount  of 
incremental  cost  the  facility  can  absorb 
before  its  price  of  gas  will  rise  above  the 
applicable  ceiling. 

in  order  for  a  pipeline  to  develop  its 
projected  MSAC,  each  local  distribution 
company  will  estimate  the  MSAC  of 
each  of  its  incrementally  priced 
customers  and  report  a  total  projected 
MSAC  to  its  supplying  pipeline.  The 
projected  MSAC  of  an  individual 
industrial  boiler  fuel  facility  will  be 
calculated  in  accord  with  the  formula 
set  forth  in  S  282.503  of  the  regulations. 

In  those  cases  where  a  local  distribution 
company  is  supplied  by  more  than  one 
pipeline,  the  total  projected  MSAC  of 
the  distribution  company  will  be 
prorated  among  its  suppliers  in  accord 
with  a  formula  set  forth  in  the 
regulations. 
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Each  supplying  pipeline,  in  turn,  will 
add  the  projected  MSAC's  reported  to  it 
by  the  distribution  companies  it  serves 
and  add  thereto  the  total  projected 
MSAC  of  all  non-exempt  industrial 
boiler  fuel  users  it  serves  directly.  This 
pipeline  will  then  report  its  total 
projected  MSAC  to  its  supplying 
pipelines  on  a  prorated  basis. 

This  reporting  will  continue  until  the 
most  “upstream”  pipeline  has  received 
reports  from  all  the  interstate  pipelines 
and  local  distribution  companies  served 
by  it.  After  adding  to  the  reported 
MSAC’s  the  projected  MSAC’s  of  its 
own  direct  sale  customers,  this  pipeline 
will  compare  its  total  projected  MSAC 
to  its  total  projected  gas  costs  subject  to 
surcharge  passthrough  for  the  coming 
PGA  period.  The  pipeline  will  use  the 
lesser  amount  to  reduce  its  total 
estimated  gas  acquisition  costs  for  the 
coming  PGA  period  in  order  to  derive  a 
"reduced  PGA”  rate  for  the  period. 

The  pipeline  will  hie  this  “reduced 
PGA”  rate  with  the  Commission  and  use 
this  rate  for  the  following  PGA  period. 

As  a  result,  there  will  be  an  immediate 
flow-through  of  the  estimated  benefits  of 
incremental  pricing  to  the  residential 
and  small  commercial  customers,  since 
their  gas  rates  will  reflect  the  pipeline’s 
“reduced  PGA"  rate. 

Non-exempt  industrial  boiler  fuel 
users  will  be  billed  on  the  basis  of  the 
“reduced  PGA"  rate.  In  addition, 
however,  they  will  be  billed  an 
incremental  pricing  surcharge.  The 
surcharges  will  be  based  on  actual 
usage  and  actual  alternative  fuel  price 
ceilings  established  for  the  month  in 
which  usage  occurs. 

In  order  to  determine  surcharges  for 
both  individual  customers  and  sale-for- 
resale  customers,  actual  MSAC’s  will  be 
calculated  for  each  industrial  facility, 
local  distribution  company,  and 
interstate  pipeline.  All  information  will 
be  passed  from  resale  customers  to 
suppliers  until  the  most  “upstream" 
pipeline  supplier  has  received  reports 
from  all  customers  on  its  system.  It  will 
then  compare  the  total  MSAC  of  its 
system  for  the  past  month  to  the  total 
incremental  gas  acquisition  costs  it 
incurred  during  that  month. 

If  the  total  incremental  acquisition 
costs  are  less  than  the  total  MSAC,  the 
“upstream"  pipeline  will  bill  surcharges 
on  the  basis  of  each  customer's  pro-rata 
share  of  the  incremental  gas  costs.  Each 
customer,  in  turn,  will  bill  its  customers 
a  pro-rata  share  of  the  amount  it  has 
been  surcharged,  until  each  end-user  is 
ultimately  billed  a  surcharge. 

If,  however,  the  total  incremental 
acquisition  costs  are  greater  than  the 
total  MSAC,  the  “upstream”  pipeline 
will  bill  surcharges  in  the  amount  of  the 


MSAC's.  Each  customer,  in  turn,  will  bill 
on  the  basis  of  its  customers’  MSAC’s. 

Any  incremental  acquisition  costs 
which  the  “upstream"  pipeline  does  not 
recover  may  be  recovered  in  the 
following  PGA  period,  just  as  under  the 
present  PGA  system,  since  the 
unrecovered  balance  will  be  cleared  to 
account  191,  Unrecovered  Purchased 
Gas  Costs,  following  the  billing  of 
incremental  pricing  surcharges  each 
month. 

Incremental  gas  acquisition  costs  may 
be  incurred  directly  by  local  distribution 
companies,  as  well  as  by  interstate 
pipelines.  To  the  extent  that,  due  to  the 
incremental  pricing  ceiling,  those  costs 
are  not  fully  recovered  through 
incremental  pricing  surcharges,  they 
may  be  recovered  in  whatever  manner 
is  permitted  by  the  appropriate  State  or 
local  authority  having  jurisdiction. 

IV.  Billing  Procedures 

A.  Meter  Reading  Cycles 

In  its  June  5th  Notice,  the  Commission 
proposed  to  require  that  the  meters  of 
incrementally  priced  industrial  users  be 
read  on  or  about  the  20th  of  each  month. 
This  aspect  of  the  mechanism  was 
intended  to  allow  sufficient  time  for  the 
communication  of  all  information 
necessary  for  the  calculation  of 
surcharges  between  the  end  of  the 
billing  month  and  the  normal  date  on 
which  its  was  believed  suppliers  render 
bills  to  their  industrial  customers,  i.e., 
the  10th  of  the  following  month.  The  20th 
of  the  month  billing  period  was  based 
on  representations  made  at  the  April 
conference  with  respect  to  the  industry 
practice  of  billing  industrial  customers 
on  a  calendar  month  basis. 

However,  the  majority  of  comments 
offered  in  response  to  the  June  5th 
proposal  criticized  the  proposed 
imposition  of  a  uniform  billing  period 
ending  on  the  20th  of  the  month.  Many 
suppliers  stated  that  industrial 
customers  are  billed  on  a  cyclical  basis 
in  much  the  same  manner  as  are  high 
priority  customers.  Thus,  to  require  the 
meters  of  all  such  customers  to  be  read 
on  the  same  day  would  disrupt  present 
meter  reading  and  billing  practices. 

In  the  course  of  analyzing  the 
comments  on  this  issue,  Commission 
staff  determined  that  the  20th  of  the 
month  approach  would  effect  another 
undesirable  result.  Under  this  method, 
the  incremental  pricing  surcharges  billed 
to  many  industrial  customers  for  any 
given  billing  period  would  not  reflect  the 
acquisition  costs  incurred  by  their 
suppliers  for  the  volumes  delivered 
during  the  period  for  which  the 
surcharge  was  calculated. 


In  order  to  avoid  the  imposition  of  one 
mandatory  meter  reading  date  and  to 
address  the  problem  identified  by 
Commission  staff,  the  following 
approach  has  been  developed.  The 
regulations  set  forth  below  treat  a 
standard  calendar  month  as  a  billing 
period.  The  regulations  provide  that 
meters  of  incrementally  priced  industrial 
users  shall  be  read  on  or  before  the  last 
day  of  a  calendar  month,  bpt  may  not  be 
read  any  more  than  10  days  prior  to  the 
end  of  the  month.  The  limitation  of 
meter  readings  to  the  last  10  days  of  any 
month  carries  out  our  goal  of  having 
incremental  pricing  surcharges  reflect  as 
closely  as  is  administratively  feasible  a 
supplier’s  costs  for  the  volumes 
delivered  during  the  period  for  which 
the  surcharge  is  calculated. 

This  approach  will  also,  we  believe, 
result  in  the  least  disruption  of  current 
meter  practices  that  would  be  possible 
in  order  to  achieve  our  goal  of  matching 
acquisition  costs  with  surcharges.  Under 
the  approach,  meters  of  incrementally 
priced  industrial  users  may  be  read 
during  a  10-day  period  of  the  month. 
Theoretically,  at  least  one-third  of  the 
users  on  any  system  are  already  being 
read  during  this  period  of  the  month. 
Given  the  relatively  small  number  of 
such  users  on  a  system,  we  believe  the 
rescheduling  of  meter  readings  of  at 
most  two-thirds  of  those  users  should 
not  be  a  significant  burden. 

To  implement  this  approach,  a 
provision  has  been  added  to  §  282.501 
which  requires  that  the  MSAC  of  an 
incrementally  priced  industrial  user  for 
any  one  calendar  month  be  calculated 
on  the  basis  of  the  meter  reading  made 
in  the  last  ten  days  of  that  month.  Meter 
readings  made  in  the  final  ten  days  of 
any  calendar  month  will  be  deemed  to 
represent  usage  for  that  month.  The 
alternative  fuel  price  ceilings  applicable 
for  the  calendar  month  will  be  utilized 
to  calculate  the  MSAC's  and  surcharges 
applicable  to  volumes  which  are 
covered  by  the  meter  readings  made  in 
such  period. 

As  set  forth  in  the  regulations 
promulgated  in  Docket  No.  RM79-21,  the 
alternative  fuel  price  ceilings  applicable 
for  a  calendar  month  will  be  published 
no  later  than  the  20th  day  of  the 
preceding  month.  Thus,  end-users  will 
know  the  price  they  potentially  will 
have  to  bear  for  their  use  of  natural  gas 
in  any  month  prior  to  the  beginning  of 
that  month. 

It  should  be  noted  that  the  first  meter 
readings  made  pursuant  to  the 
regulations  below,  in  January,  1980,  may 
reflect  a  few  days  of  usage  during 
December,  1979,  which  would  not  be 
subject  to  being  incrementally  priced. 
Any  such  readings  should  be  pro-rated 
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in  order  to  avoid  pricing  non-exempt 
users  incremental  surcharges  for  their 
use  of  gas  prior  to  January  1, 1980. 

B.  Time  Permitted  for  Exchange  of 
Information 

As  noted  above,  the  primary  reason 
for  the  20th  of  the  month  billing  period 
proposal  was  to  permit  sufficient  time 
for  the  exchange  of  information  between 
suppliers  and  their  customers  in  order  to 
calculate  surcharges  by  the  normal 
billing  date  for  pipeline  suppliers. 
However,  many  commenters  stated  that 
even  20  days — from  the  20th  of  one 
month  to  the  10th  of  the  next — would 
not  be  adequate  for  the  collection  of  all 
necessary  information  and  the 
calculations  needed  to  compute 
incremental  pricing  surcharges.  This 
view  was  expressed  primarily  by 
suppliers  that  serve  a  large  number  of 
industrial  facilities  for  which  surcharges 
will  have  to  be  calculated  and  who 
themselves  receive  gas  from  several 
suppliers. 

However,  those  suppliers  which  have 
a  relatively  small  number  of  customers 
on  their  systems  that  will  be  subject  to 
the  first  phase  of  the  incremental  pricing 
program  and  who  themselves  have  a 
small  number  of  suppliers  typically 
stated  that  the  exchange  of  information 
and  calculation  of  surcharges  could  be 
accomplished  within  a  20-day  time 
frame. 

Two  optional  billing  procedures  are 
described  below  which  will,  we  believe, 
provide  adequate  time  for  the  exchange 
of  all  needed  information.  In  addition, 
they  will  allow  us  to  adopt  the  less 
disruptive  '‘calendar  month"  approach 
described  above.  Either  of  the  two 
procedures  may  be  utilized  in  lieu  of 
billing  in  accord  with  the  time  sequence 
set  forth  in  the  regulations,  since  the 
regulations  will  only  provide  10  days  for 
the  exchange  of  information  between 
the  end  of  a  month  and  the  typical  10th 
of  the  month  billing  date. 

INGAA  was  a  primary  spokesman  for 
the  position  that  20  days  would  not  be 
adequate  for  all  needed  communication 
and  calculations  to  arrive  at  the  actual 
surcharges  which  must  be  billed  under 
the  “reduced  PGA”  method.  INGAA 
also  suggested  a  solution  to  this  timing 
problem  which  appears  to  be  workable. 
The  Commission  has  determined  to 
adopt  INGAA's  proposal  with  respect  to 
sales  of  natural  gas  made  by  interstate 
pipelines  to  sale-for-resale  customers. 

Under  this  method,  an  interstate 
pipeline  will  have  the  option  of  billing  a 
sale-for-resale  customer  a  surcharge  for 
any  one  calendar  month  equal  to  the 
surcharge  estimate  which  the  pipeline 
used  for  the  customer  in  order  to  derive 
the  pipeline’s  currently  effective  reduced 


PGA  rate.  In  the  following  month,  the 
bill  rendered  to  that  sale-for-resale 
customer  will  be  adjusted  by  an  amount 
to  reflect  the  difference  between  the 
surcharge  billed  the  previous  month  and 
what  that  surcharge  should  have  been, 
as  calculated  from  actual  usage  figures 
and  actual  alternative  fuel  price  ceilings. 

This  method  will  have  the  effect  of 
allowing  a  total  of  up  to  40  days  for  the 
exchange  of  information  and  calculation 
of  surcharges.  The  Commission  believes 
this  time  period  should  be  adequate  for 
the  passage  of  required  information  on 
even  the  most  complex  supply  system 
covered  by  this  Phase  I  rule. 

The  regulations  below  also 
incorporate  the  alternative  feature 
which  was  included  in  the  June  5th 
proposal  with  respect  to  billing  by  local 
distribution  companies  of  industrial 
boiler  fuel  facilities.  Under  this 
alternative,  a  local  distribution  company 
may  bill  any  non-exempt  industrial 
boiler  fuel  facility  it  supplies  at  the  level 
of  the  alternative  fuel  price  ceiling 
which  is  applicable  to  the  facility,  and 
adjust  the  following  month’s  billing  for 
any  resulting  overrecovery. 

With  respect  to  this  alternative,  we 
have  altered  the  final  regulations  below 
somewhat  from  the  proposal  in  that  the 
regulations  require  any  overrecovery  to 
be  refunded  to  the  facility  from  which  it 
was  collected.  Our  proposal  indicated 
that  state  or  local  authorities  would 
have  jurisdiction  as  to  these  refundable 
amounts.  We  have  been  persuaded, 
however,  by  several  comments 
submitted  on  this  point  that  our 
regulations  should  require  a  refund  to 
the  party  who  paid  the  original  amount. 
Otherwise,  the  optional  billing 
procedure  might  result  in  inequitable 
treatment  of  some  users.  We  believe 
that  this  requirement  does  not  impinge 
on  state  or  local  jurisdiction,  since 
incremental  pricing  surcharges  are 
uniquely  subject  to  Federal  jurisdiction. 

According  to  all  estimates  submitted 
to  the  Commission  since  it  began 
considering  implementation  of  Phase  I  of 
the  incremental  pricing  program,  from 
the  inception  and  throughout  Phase  I, 
gas  acquisition  costs  subject  to 
passthrough  by  incremental  pricing 
surcharges  will  exceed  the  aggregate 
surcharges  which  can  be  passed  through 
to  industrial  end-users  which  are  not 
exempt  from  the  program.  Thus, 
industrial  users  in  most  cases  will  be 
billed  surcharges  which  bring  the  price 
of  gas  up  to  the  level  of  the  alternative 
fuel  price  ceilings.  In  all  situations 
where  this  will  be  the  case,  the  two 
optional  billing  procedures  described 
above,  as  compared  to  billings  based  on 
actual  data,  should  not  result  in  any 
significant  difference  for  affected  end- 


users  with  respect  to  the  timing  of 
payments. 

Furthermore,  for  those  systems  as  to 
which  all  calculations  can  be  made  on  a 
current  basis,  the  regulations  provide 
the  flexibility  for  billings  to  reflect 
actual  data. 

V.  Calculations  Required  Under  the 
“Reduced  PGA”  Approach 

The  two  formulas  required  to 
calculate  incremental  pricing  surcharges 
under  the  “reduced  PGA”  approach 
were  set  forth  in  the  regulations 
proposed  on  June  5th.  Each  formula  was 
set  forth  in  a  projected  and  actual 
variant,  in  §  §  282.503  and  282.504  of  the 
regulations,  respectively. 

A.  MSAC Formula 

The  formula  for  the  calculation  of  the 
maximum  surcharge  absorption 
capability  (MSAC)  of  an  individual 
industrial  facility  was  set  forth  in 
symbols  in  §  §  282.503  and  282.504.  This 
formula  will  be  utilized  to  determine  the 
amount  of  surcharge  which  can  be 
passed  through  to  a  particular  facility 
before  the  price  of  natural  gas  delivered 
to  the  facility  rises  to  the  computed 
price  of  the  alternative  fuel  which  the 
facility  can  use. 

Several  commenters  noted  that  the 
formula  which  was  proposed  on  June  5th 
did  not  include  a  variable  for  state  or 
local  taxes  which  would  be  applicable 
to  the  surcharge.  The  proposed  formula 
did  encompass  state  or  local  taxes 
levied  on  the  price  paid  for  volumes  of 
natural  gas  were  it  not  for  incremental 
pricing  surcharges.  However,  the 
formula  did  not  include  a  variable  which 
would  permit  appropriate  adjustment  of 
the  MSAC  in  those  cases  where  a  state 
or  local  tax  will  be  levied  on  the 
additional  amount  which  will  be 
represented  by  the  surcharge. 

The  Commission  agrees  with  the 
comments  which  noted  this  point  and 
has  adopted  the  changes  to  the  proposed 
MSAC  formula  suggested  by  these 
commenters.  Therefore,  the  formulas  for 
a  projected  MSAC  set  forth  in  $  282.503 
below  and  for  an  actual  MSAC,  set  forth 
in  §  282.504,  have  been  amended  from 
those  which  were  proposed  by  adding  a 
denominator  which  will  serve  to  reduce 
the  MSAC  by  any  tax  which  may  be 
levied  on  the  surcharge.  Thus,  the 
surcharge  calculated  on  the  basis  of  this 
MSAC  will  be  of  an  amount  that  will  not 
include  the  tax  which  will  be  added  to 
the  surcharge  when  it  is  billed  to  the 
industrial  end-user.  These  formulas,  as 
revised,  will  ensure  that  natural  gas 
costs  to  non-exempt  users  will  not 
exceed  their  alternative  fuel  costs. 
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B.  Prorating  of  MS  AC 

Many  commenters  disagreed  with  the 
formula  which  was  proposed  to  allocate 
a  total  MSAC  of  a  purchaser/supplier 
among  its  several  suppliers.  With 
respect  to  volumes  of  gas  which  it  either 
purchases  directly  or  produces  itself,  a 
pipeline  company  or  distribution 
company  could  only  take  into  account 
under  the  proposed  prorating  fraction,  in 
prorating  die  MSAC  on  its  system  to  its 
various  suppliers,  those  volumes  of  gas 
which  carry  incremental  gas  acquisition 
costs.  However,  the  formula  would 
permit  a  pipeline  or  distributor  to  take 
into  account  in  the  prorating  fraction  all 
volumes  of  gas  which  it  purchases  from 
an  interstate  pipeline,  irrespective  of 
whether  such  volumes  carry  incremental 
acquisition  costs. 

Interstate  pipelines  argued  that  the 
supply  purchased  from  sources  other 
than  interstate  pipelines  and  that  supply 
which  is  the  pipeline's  own  production 
should  not  be  limited  to  only  those 
volumes  which  carry  incremental  costs. 
Several  local  distribution  companies 
also  argues  that  their  total  supply  should 
be  utilized  in  the  calculations. 

We  have  given  careful  consideration 
to  all  of  the  comments  submitted  on  this 
question.  We  have,  however, 
determined  to  adopt  the  prorating 
fraction  as  it  was  proposed,  for  the 
reasons  discussed  below. 

We  recognize  that  our  proposed 
formula  involves  a  different  treatment  of 
purchases  from  other  pipelines  as 
compared  to  direct  purchases  or  " 
production  of  the  pipeline  in  question. 
Our  determination  to  adopt  this 
approach  is  a  conscious  one  based  on 
administrative  feasibility. 

Several  commenters  stated  that  the 
proposed  formula  would  create  a 
situation  where,  on  a  total  system,  the 
exempt  and  non-exempt  customers  of 
“downstream"  pipelines  would  end  up 
bearing  more  than  their  fair  share  of 
incremental  gas  costs  as  compared  to 
the  customers  of  “upstream"  pipelines. 
Stated  another  way,  these  commenters 
argued  that  the  proposed  formula  would 
result  in  a  shifting  of  “upstream” 
pipeline  incremental  gas  costs  into 
“downstream"  pipelines’  PGA’s. 

We  agree  that  the  prorating  set  forth 
in  the  regulations  below  could  effect 
such  a  situation  in  the  case  where  the 
incremental  costs  on  a  system  are  less 
than  the  MSAC  on  that  system. 

However,  where  the  converse  is  true — 
and,  as  stated  elsewhere  in  this 
preamble,  the  record  in  this  proceeding 
indicates  that  the  converse  situation  will 
be  the  norm — all  non-exempt  users  on  a 
system  will  be  able  to  absorb  a 
surcharge  in  the  amount  of  their  MSAC, 


without  absorbing  all  the  incremental 
costs  incurred  by  the  suppliers  on  the 
system.  Therefore,  all  such  users  will  be 
surcharged  at  the  level  of  the  alternative 
fuel  price  ceiling  from  the  outset  of  the 
program.  Under  our  prorating  fraction, 
no  one  pipeline  or  distributor  will  have 
to  absorb  a  greater  surcharge  from  each 
of  its  suppliers  than  it  is  able  to  pass  on 
to  its  customers. 

However,  under  the  approach  urged 
by  the  commenters,  a  pipeline  or 
distributor  would  effectively  shield  a 
portion  of  the  MSAC  on  its  system.  This 
result  would  occur  because  the  MSAC 
prorating  fraction  is  designed  to  result  in 
an  amount  which,  when  multiplied  by 
the  total  MSAC  on  a  system,  will 
represent  the  amount  of  the  surcharge 
which  a  pipeline  or  local  distribution 
company  can  absorb  from  a  given 
supplier.  If  volumes  were  included  in  the 
denominator  of  that  fraction  with 
respect  to  which  no  incremental 
acquisition  costs  must  be  recouped,  die 
larger  denominator  would  result  in  a 
smaller  MSAC  to  be  reported  to  the 
suppliers). 

To  the  extent  a  pipeline  or  distributor 
could  shield  a  portion  of  the  MSAC  on 
its  system,  it  would  be  able  to  price  its 
industrial  users,  on  the  average,  below 
the  applicable  alternative  fuel  price 
ceilings. 

The  ideal  approach  would  be  to  base 
the  allocation  of  MSAC’s  strictly  on 
incremental  costs  associated  with  the 
volumes  delivered  to  any  one  pipeline  or 
distribution  company.  This,  however, 
would  require  a  reporting  burden  of 
enormous  complexity  and  magnitude.  To 
avoid  such  a  burden,  we  have  opted  for 
an  approach  which  necessitates  a 
certain  degree  of  approximation. 
Specifically,  this  approximation  involves 
the  reporting  “up”  a  system  of  supply 
the  MSAC’s  of  each  level  in  the  system, 
and  the  billing  “down"  the  chain  the 
incremental  surcharges  based  on  those 
MSAC’s. 

We  believe  the  only  alternative  to  the 
approach  described  here  would  be  to 
adopt  the  approach  to  the  billing  of 
incremental  pricing  surcharges  proposed 
in  the  original  January  12th  staff 
proposal — i.e.,  to  compute  surcharges  on 
the  basis  of  actual  data.  We  believe  that 
the  comments  submitted  in  this 
proceeding,  and  especially  on  the 
January  proposal,  have  established  that 
a  mechanism  based  on  actual  data  is 
undesirable  and  thus  not  a  viable 
alternative. 

The  primary  differences  between  the 
treatment  of  interstate  pipelines  and 
local  distribution  companies  in  the 
prorating  fraction  is  that  local 
distribution  companies  will  not  be 
permitted  to  include  any  volumes  of  its 


own  production  of  “new”  gas  therein. 

No  portion  of  the  prices  or  costs 
associated  with  such  production  are 
required  to  be  booked  into  the 
incremental  gas  costs  account  and  thus 
no  portion  of  such  costs  is  subject  to 
passthrough  as  a  surcharge  to  non¬ 
exempt  industrial  facilities. 

One  commenter  suggested  that  local 
distribution  company  production  be 
treated  identically  to  interstate  pipeline 
production — i.e.,  that  incremental  costs 
be  imputed  thereto  which  would  then  be 
passed  through  by  way  of  surcharges. 
However,  the  Commission  has  found  no 
provision  in  Title  II  which  would  lead  it 
to  believe  or  conclude  that  the  Congress 
intended  identical  treatment  of  the 
production  of  the  two  different  entities 
under  the  regulations  implementing  Title 
II. 

Specifically,  section  203(b)(2)  of  the 
NGPA  requires  that  the  Commission 
prescribe  rules  to  determine  the  “first 
sale  acquisition  costs”  of  natural  gas 
produced  by  an  interstate  pipeline.  Such 
“first  sale  acquisition  costs”  are  then 
used  to  determine  the  portion  of  the 
costs  subject  to  being  passed  through  as 
incremental  pricing  surcharges.  The 
Congress  did  not,  however,  give  the 
Commission  similar  authority  with 
respect  to  the  production  of  local 
distribution  companies. 

Thus,  local  distribution  companies 
will  include  all  supplies  purchased  from 
interstate  pipelines  and  all  supplies 
purchased  from  other  sources  which  are 
within  one  of  the  categories  described  in 
paragraphs  (a)  through  (k)  of  $  282.301  in 
calculating  the  volume  to  be  used  in  the 
denominator  of  the  prorating  fraction. 

It  is  appropriate  to  note  here  the 
requirement  of  section  204(c)(4)  of  the 
NGPA.  This  section  states: 

Sec.  204(c)(4)  LOCAL  DISTRIBUTION 
COMPANY  DIRECT  PURCHASES.— In  any 
case  in  which  a  local  distribution  company 
directly  incurs  any  first  sale  acquisition  cost 
subject  to  the  passthrough  requirements  of 
this  title  under  section  203  or  otherwise 
directly  incurs  any  other  cost  subject  to  such 
requirements  under  sections  203(a)(8)(B),  (9) 
or  (10),  such  local  distribution  company  shall, 
with  respect  to  the  natural  gas  involved,  be 
treated  for  purposes  of  this  title  as  if  it  were 
an  interstate  pipeline. 

Pursuant  to  this  seqfion,  any  local 
distribution  company  that  purchases 
natural  gas  the  price  of  which  is 
governed  by  Title  I  of  the  NGPA  or 
makes  certain  other  purchases,  such  as 
pursuant  to  the  regulations  which 
implement  section  311  of  the  NGPA,  is 
deemed  to  be  an  interstate  pipeline  with 
respect  to  those  purchases  for  purposes 
of  the  incremental  pricing  program. 

Thus,  such  a  company  must  bool:  into  its 
accounts  the  portion  of  the  costs  of  such 
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gas  which  is  subject  to  passthrough  as  a 
surcharge  to  non-exempt  industrial 
users  and  must  calculate  surcharges  in 
accord  with  the  regulations  set  forth 
below. 

C.  Estimated  Alternative  Fuel  Price 
Ceilings 

Several  commenters  urged  that 
alternative  fuel  price  ceilings  be 
estimated  and  published  at  some  point 
this  fall  for  the  use  of  suppliers  in 
projecting  MSAC’s  for  individual  non¬ 
exempt  industrial  boiler  fuel  facilities 
and  thus  total  MSAC's  for  distribution 
systems.  Pipelines  will  need  these 
estimates  in  order  to  estimate  the 
amount  by  which  their  total  projected 
gas  acquisition  costs  can  be  reduced  for 
purposes  of  filing  reduced  PGA  rates 
with  this  Commission  by  December  1, 
1979. 

The  Commission  is  sympathetic  to  the 
request  that  an  official  estimate  of 
alternative  fuel  price  ceilings  would  be 
helpful  for  the  initial  estimates  required 
by  the  regulations  below.  However,  it  is 
anticipated  that,  as  set  forth  in  Docket 
No.  RM79-21,  the  Energy  Information 
Administration  (EIA)  of  the  Department 
of  Energy  (DOE)  will  be  the  agency 
which  will  publish  the  alternative  fuel 
price  ceilings  on  a  monthly  basis.  We 
have  inquired  of  the  EIA  as  to  whether 
ceilings  could  be  estimated  and 
published  prior  to  the  publication  of 
actual  ceilings  in  mid-December  for 
January,  1980.  EIA  has  stated  that  it  will 
not  be  possible  to  calculate  actual 
ceilings — i.e.,  ceilings  based  on  collected 
data — any  earlier  than  mid-December. 
Further,  EIA  believes  any  estimates  it 
might  undertake  to  calculate  would  be 
very  judgmental. 

We  believe  that  pipeline  companies 
and  distribution  companies  will  be  able 
to  ascertain  at  least  an  approximation  of 
fuel  oil  prices  in  their  service  areas 
which  can  be  utilized  for  the  first  series 
of  estimates.  Thus,  the  solution  which 
appears  to  be  most  equitable  to  all 
parties  concerned  is  to  place  the 
discretion  in  every  supplier  subject  to 
these  rules  to  utilize  estimates  of  its  own 
choice  for  the  first  round  of  calculations. 
Furthermore,  as  explicitly  set  forth  in 
the  regulations,  an  interstate  pipeline  is 
required  to  provide  assistance  to  any 
local  distribution  company  it  serves  in 
making  estimates  on  alternative  fuel 
price  ceilings,  if  the  distribution 
company  so  requests. 

D.  Flat  Amount  vs.  Per  Mcf  Surcharge 

Both  the  January  staff  proposal  in  this 
docket  and  the  June  proposed 
regulations  provided  for  the  calculation 
of  incremental  pricing  surcharges  in  flat 


dollar  amounts,  rather  than  on  a  cents- 
per-Mcf  basis. 

The  Office  of  Oil  and  Gas  Policy  of 
the  Office  of  the  Assistant  Secretary  for 
Policy  and  Evaluation  of  the  DOE  r 
submitted  in  this  docket  an  analysis  of 
the  effect  of  the  two  differing  methods 
on  various  users  on  a  distribution 
system.  That  analysis  concludes  that  the 
two  methods  do  not  have  different 
effects  once  all  non-exempt  users  reach 
their  alternative  fuel  price  ceilings. 

During  the  interval  in  which  some 
non-exempt  industrial  end-users  are 
below  their  alternative  fuel  price 
ceilings,  the  two  methods  can  result  in 
differing  effects.  End-users  which  had 
been  paying  a  lower  rate,  when 
compared  to  other  users  on  the  system, 
prior  to  establishment  of  the  incremental 
pricing  program  would  absorb  a  greater 
share  of  the  incremental  gas  costs  borne 
by  its  supplies  under  the  flat-dollar 
amount  method.  These  end-users  would 
thus  receive  a  comparatively  greater  per 
Mcf  rate  increase.  Those  users  which 
had  previously  paid  a  higher  rate  would 
absorb  a  smaller  portion  of  the 
incremental  gas  costs,  or  surcharge, 
borne  by  its  supplier,  and  thus  incur  a 
lower  per  Mcf  rate  increase. 

As  noted  by  the  DOE,  however,  this 
difference  does  not  exist  once  all  non¬ 
exempt  users  reach  their  alternative  fuel 
price  ceilings.  And,  the  flat-dollar 
amount  approach  results  in  all  users 
reaching  that  ceiling  at  the  same  time. 

This  Commission  agrees  with  the 
DOE’s  analysis  as  presented.  However, 
we  maintain  our  original  position  with 
respect  to  this  question.  Specifically,  we 
believe  that  a  per  Mcf  approach  would 
be  unduly  complex  from  an 
administrative  point  of  view  and  that 
the  benefits  of  that  approach  do  not 
justify  its  burdens.  The  cents-per-Mcf 
approach  would  involve  much  more  . 
complex  calculations  than  are  required 
for  the  approach  which  has  been 
adopted.  Only  one  other  comment  in  this 
docket  discussed  this  point,  and  stated 
that  a  cents-per-Mcf  approach  could 
cripple  the  program. 

As  the  DOE  analysis  indicates,  the 
two  methods  differ  only  when 
incremental  gas  costs  are  less  than  the 
absorption  capability  of  a  particular 
system.  As  stated  elsewhere  in  this 
preamble,  all  data  submitted  to  date  in 
this  docket  indicates  that  non-exempt 
industrial  boiler  fuel  users  will  be  priced 
at  the  alternative  fuel  price  ceilings 
upon  implementation  and  thoughout 
Phase  I  of  the  program.  If  experience 
under  the  program  indicates  that  the 
phenomenon  analyzed  by  DOE  is  in 
practice  a  serious  problem,  we  shall 
review  the  flat-dollar  surcharge 
approach. 


VI.  Exemptions 

A.  In  General 

Pursuant  to  sections  206(a),  (b)  and  (c) 
of  the  NGPA,  natural  gas  used  by  small 
existing  (as  of  November  9, 1978) 
industrial  boiler  fuel  faculties, 
agricultural  users,  schools,  hospitals  and 
certain  other  facilities  is  exempt  from 
being  incrementally  priced. 

Although  these  exemptions  are 
granted  by  the  terms  of  the  statute,  there 
still  remains  the  necessity  of  identifying 
precisely  which  facilities  qualify  under 
the  categories  set  forth.  The  Commission 
proposed  in  the  June  5th  Notice  to 
untilize  a  self-certification  procedure  for 
this  purpose,  similar  to  the  self- 
certification  procedure  to  be  used  for  the 
establishment  of  the  alternative  fuel 
capability  of  an  industrial  facility, 
included  in  the  regulations  in  Docket  No. 
RM79-21. 

No  comments  criticized  this  approach 
for  the  identification  of  exempt  facilities. 
Thus,  the  exemption  affidavit  procedure 
that  was  proposed  has  been  adopted  in 
substance  in  the  final  regulations  set 
forth  below. 

The  procedure  involves  essentially 
two  steps.  To  minimize  the  burden  on 
industrial  end-users,  a  natural  gas 
supplier  is  required  to  first  identify  from 
its  records  which  facilities  served  by  it 
are  industrial  boiler  fuel  facilities — that 
is,  industrial  facilities  which  burn 
natural  gas  as  boiler  fuel.  The  supplier  is 
then  to  identify  from  its  records,  if 
possible,  which  of  these  facilities  meet 
the  two-pronged  test  for  an  existing 
small  boiler,  or,  in  other  words,  an 
exemption  pursuant  to  the  terms  of 
section  206(a)(1)  of  the  NGPA.  The 
statute  prescribes  that  a  small  boiler 
facility  is  one  which  was  in  existence  on 
the  date  of  enactment  of  the  NGPA — 
November  9, 1978 — and  which  did  not 
use  more  than  an  average  of  300  Mcf  per 
day  of  natural  gas  as  boiler  fuel  during 
any  month  of  a  base  period  selected  by 
the  Commission.  The  Commission  has 
determined  to  use  calendar  year  1977  as 
the  appropriate  base  period  for  purposes 
of  this  so-called  “interim  exemption”  for 
small  boilers. 

If  a  supplier  can  make  the  above 
determinations  from  its  records,  it  need 
not  send  an  exemption  affidavit  to  a 
facility  thus  deterimined  to  be  exempt. 
The  natural  gas  supplier  is  required  to 
send  an  exemption  affidavit  to  all  other 
industrial  boiler  fuel  facilities  which  it 
has  identified  in  reviewing  its  customer 
list. 

B.  Exemption  Affidavits 

The  exemption  affidavit  has  been 
designed  by  Commission  staff  and  must 
be  used  by  suppliers  in  fulfilling  their 
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responsibility  under  the  regulations. 
Copies  of  the  affidavit  are  available 
from  the  Commission’s  Washington, 

D.C.  Office  of  Public  Information  at  825 
North  Capitol  Street,  N.E.,  Room  1000, 
Washington,  D.C.  20426,  or  upon  a 
telephone  request.  The  telephone 
number  of  this  office  is  (202)  357-8055.  A 
copy  of  the  final  version  of  the 
exemption  affidavit  is  appended  to  this 
preamble. 

One  commenter  suggested  that  a 
question  be  added  to  the  affidavit  to 
permit  an  industrial  user  to  certify  that 
all  of  its  natural  gas  is  used  for  exempt 
commercial  purposes.  We  agree  with 
this  comment  and  recognize  that  a 
supplier's  records  might  not  indicate 
what  otherwise  would  appear  to  be  an 
industrial  boiler  fuel  facility  is  not  such 
a  facility. 

Therefore,  a  question  has  been  added 
to  the  affidavit  which  will  permit  a 
natural  gas  user  to  establish  via  the 
affidavit  procedure  that  his  facility  is 
not  an  industrial  facility,  as  defined  in 
the  regulations  below,  which  bums 
natural  gas  as  a  boiler  fuel. 

One  commenter  suggested  that  the 
regulations  require  that  all  affidavits  be 
returned  to  natural  gas  suppliers.  We 
proposed  to  require  return  by  only  those 
users  who  are  entitled  to  an  exemption 
in  whole  or  in  part  from  the  incremental 
pricing  program.  Users  not  eligible  for  a 
total  or  partial  exemption  would  not 
return  the  affidavits  to  their  suppliers. 

The  Commission  has  given  careful 
consideration  to  this  aspect  of  the 
exemption  procedure  and  has 
determined  to  adopt  the  approach  which 
was  proposed.  We  believe  this  approach 
is  consistent  with  that  of  other  programs 
which  provide  for  exemptions — that 
only  those  desiring  the  benefit  of  an 
exemption  should  be  required  to 
complete  some  form  of  an  application. 

Further,  since  we  are  eliminating  the 
annual  reaffirmation  requirement  with 
respect  to  exemptions  (see  discussion 
below),  this  approach  should  not  place 
an  undue  burden  on  any  natural  gas 
user. 

The  June  5th  proposal  contained 
provisions  which  would  have  required 
natural  gas  suppliers  to  make  copies  of 
executed  exemption  affidavits  available 
at  their  business  offices.  In  addition, 
suppliers  would  have  been  required  to 
make  available  to  the  public  lists  of  non¬ 
exempt  facilities  which  they  are 
required  to  compile  and  file  with  the 
Commission. 

Many  commenters  objected  to  any 
regulation  which  would  require  natural 
gas  suppliers  to  make  available  to  the 
public  information  on  the  exempt  or 
non-exempt  facilities  served  by  that 
supplier.  The  Commission  has  been 


persuaded  by  the  comments  submitted 
on  this  topic  in  both  this  docket  and  its 
companion,  RM79-21,  that  this  burden 
should  not  be  placed  on  natural  gas 
suppliers.  Therefore,  we  have  amended 
all  provisions  on  public  availability  of 
such  information. 

Natural  gas  suppliers  will  be  required, 
however,  to  send  copies  of  the  non¬ 
exempt  lists  required  by  S  282.204(e)(2) 
to  state  or  local  commissions,  in 
addition  to  this  Commission,  in  all  those 
instances  where  such  commissions  exist 
having  appropriate  regulatory 
jurisdiction.  These  lists  will  be  available 
for  public  inspection  at  the 
Commission's  Washington,  D.C.  Office 
of  Public  Information.  State  or  local 
commissions  which  receive  such  lists 
may  also  make  them  available  for  public 
inspection,  if  they  so  choose. 

Some  commenters  also  expressed 
concern  about  the  divulgence  of 
confidential  business  information  if  the 
exemption  affidavits  are  open  to  public 
inspection.  The  Commission  does  not 
believe  that  any  of  the  information 
which  will  be  included  on  the  exemption 
affidavits  is  of  a  confidential  nature. 
However,  if  any  party  completing  an 
affidavit  believes  differently,  he  may 
petition  the  Commission  under  the 
regulations  which  implement  section 
502(c)  of  the  NGPA  for  an  adjustment  to 
the  regulations  governing  public 
inspection  of  exemption  information. 

C.  Reaffirmation  Affidavits 

The  Commission  proposed  in  the  June 
5th  Notice  to  require  that  exemption 
affidavits  be  updated,  or  reaffirmed,  on 
an  annual  basis,  as  a  means  of 
identifying  those  facilities  which  no 
longer  use  gas  for  a  statutorily  exempt 
purpose.  The  Commission  believes  such 
facilities  should  not  be  entitled  to  retain 
their  exemptions  from  the  incremental 
pricing  program. 

Although  it  was  proposed  to  require 
that  reaffirmation  affidavits  be  filed  on 
an  annual  basis,  comments  were 
specifically  requested  on  an  alternative 
approach  of  requiring  end-users  to 
inform  their  suppliers  and  the 
Commission  of  a  change  in 
circumstances  which  would  disqualify  a 
facility  for  an  exemption. 

The  majority  of  comments  addressing 
this  issue  stated  that  the  annual 
reaffirmation  procedure  would  be 
administratively  burdensome.  They 
further  stated  that  requiring  the  end-user 
to  notify  its  supplier  and  the 
Commission  should  the  use  of  the 
facility  change  from  an  exempt  to  a  non¬ 
exempt  status  would  be  sufficient  to 
accomplish  the  desired  goal.  One 
commenter  noted  that  natural  gas 
suppliers  are  typically  familiar  with 


their  customers  and  would  know  if  the 
owner  of  a  facility  was  not  conducting 
himself  with  candor. 

The  Commission  is  persuaded  that  the 
annual  filing  of  a  reaffirmation  affidavit 
is  not  necessary  for  successful  operation 
of  this  program  and  that  it  would  place 
an  unnecessary  burden  on  industrial 
users  of  natural  gas.  Therefore,  the 
regulations  set  forth  below  include  a 
provision,  §  282.205,  which  requires  an 
industrial  user  of  natural  gas  to  inform 
its  natural  gas  supplier  and  the 
Commission  if  the  use  of  a  previously 
exempt  facility  changes  so  that  the 
facility  should  be  incrementally  priced 
with  respect  to  its  boiler  fuel  use  of 
natural  gas.  Following  such  notification, 
of  course,  the  facility  will  be  billed 
incremental  pricing  surcharges  in 
appropriate  amounts. 

Among  the  comments  on  this  issue 
was  a  suggestion  that,  if  a  change  of 
circumstances  regulation  was  adopted 
in  lieu  of  the  reaffirmation  requirement, 
the  regulations  include  a  sanction  for 
non-compliance.  We  believe  such  a 
provision  is  unnecessary,  but  note  again 
the  civil  and  criminal  penalities  which 
may  be  levied  under  section  504  of  the 
NGPA  for  noncompliance  with 
regulations  which  implement  the  NGPA. 

D.  Agricultural  Use, 

Section  206(b)  of  the  NGPA  requires 
that  the  Commission  provide  an  interim 
exemption  from  the  regulations  adopted 
in  Phase  I  of  the  incremental  pricing 
program  “to  the  extent  of  any 
agricultural  use  of  natural  gas”  by  an 
industrial  facility.  This  interim 
exemption  is  to  remain  effective  until 
such  time  as  the  statutorily  required 
“permanent  exemption"  for  agricultural 
use  becomes  effective. 

The  provision  of  the  June  5th  proposed 
regulations  which  provided  for  the 
agricultural  use  exemption  was 
S  282.203(b).  The  definition  of 
“agricultural  use”  was  set  forth  in  the 
proposed  §  282.202(5).  This  definition 
was  to  be  utilized  in  conjunction  with 
the  exemption  affidavit.  The  definition 
proposed  was  as  follows:  “Agricultural 
use”  means  any  use  of  natural  gas 
which  is  certified  by  the  Secretary  of 
Agriculture  under  7  CFR  §  2900.3  as  an 
‘essential  agricultural  use’  pursuant  to 
section  401(c)  of  the  NGPA.” 

Several  commenters  argued  that  this 
definition  should  be  broadened  to  be 
consistent  with  the  definition  of 
“agricultural  use”  contained  in  section 
206(b)(3)  of  the  NGPA.  The  commenters 
pointed  out  that  the  206(b)(3)  definition 
is  different  from  the  definition  of 
"essential  agricultural  use”  set  forth  in 
section  401(f)(1)  of  the  NGPA,  in  that  the 
latter  definition,  while  encompassing  the 
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same  end  uses  of  natural  gas,  requires 
the  Secretary  of  Agriculture  to  further 
define  the  agricultural  uses  of  natural 
•  gas  which  are  “necessary  for  full  food 
and  fiber  production.*' 

The  commenters  argue  that  the 
Secretary  of  Agriculture’s  rule,  which 
determines  essential  agriculture  uses, 
was  intended  to  be  used  for  curtailment 
priorities  only,  and  not  for  purposes  of 
determining  “any  agricultural  use" 
under  section  206(b)  of  the  NGPA.  One 
commenter  noted  that  the  Secretary  of 
Agriculture,  in  the  preamble  to  the  final 
rule  which  certifies  essential  agricultural 
uses,  expressly  recognized  that  the  rule 
“should  not  be  construed  as  any 
indication  of  what  is  or  is  not  an 
‘agricultural  use'  for  purposes  of  other 
sections  of  the  NGPA,  notably  section 
206.”  (44  FR  28784,  May  17, 1979.) 

Furthermore,  one  comment  pointed 
out  that  the  language  used  in  the  statute, 
in  the  Statement  of  Managers,  and  in  the 
floor  debates  consistently  maintains  a 
distinction  between  “any  agricultural 
use”  for  purposes  of  incremental  pricing 
and  an  “essential  agricultural  use”  for 
purposes  of  curtailment  priorities  in 
section  401  of  the  NGPA.* 

The  American  Textile  Manufacturer's 
Institute  (ATMI)  argued  that  the  use  of 
natural  gas  as  a  boiler  fuel  in  textile 
manufacturing  operations  should  be 
considered  an  "agricultural  use”,  since 
the  manufacture  of  textiles  (insofar  as 
natural  fibers  are  involved)  is  “natural 
fiber  production  and  processing”. 

ATMI  noted  that,  in  the  Department  of 
Agriculture's  final  rule,  the  Secretary  of 
Agriculture  determined  that  the  textile 
industry  was  not  included  as  an 
essential  agricultural  use  because, 
although  it  would  be  “eligible  for 
consideration  on  the  basis  of  being  a  use 
for  natural  fiber  processing,”  such  use  is 
not  “necessary  for  full  food  and  fiber 
production."  (44  FR  28784,  May  17, 1979) 

As  ATMI  pointed  out,  the  initial  stage 
of  textile  manufacturing  involves  the 
processing  of  fibers  (including  natural 
fibers)  for  the  production  of  fabric  by 
spinning  and  weaving  or  knitting.  In  the 
next  stage,  most  textile  fabrics  move 
through  finishing  mills  for  purposes  of 
adding  characteristics  such  as  color, 
napping,  non-flammability,  crease 
resistance,  and  water  repellency.  After 
this  process  fabrics  are  in  a  form  such 
that  they  may  be  used  in  manufacturing 
other  products. 

We  have  carefully  considered  these 
comments  and  have  determined  that  the 
definition  of  “agricultural  use”  proposed 


•See.  e.g..  Hit.  Rep.  No.  95-1752. 95th  Cong..  2d 
Sees.  102-103. 112-113  (1978);  124  Cong.  Rec.  S14.9S7 
(daily  ed.  Sept.  12, 1978)  (remark*  of  Sen. 

Talmadge). 


in  §  282.202(5)  should  be  revised.  Thus, 
the  definition  of  “agricultural  use" 

(§  282.202(a)  in  the  final  regulations)  has 
been  revised  to  include,  in  addition  to 
the  “essential  agricultural  uses”  set  forth 
in  7  CFR  2900.3,  the  use  of  natural  gas  in 
textile  operations  to  the  extent  it  is  used 
for  the  processing  and  finishing  of 
natural  fiber  into  a  usable  form.  The 
revised  regulations  reflect  the 
Commission's  belief  that  the 
manufacture  of  end  products  should  not 
be  included  as  a  stage  of  “natural  fiber 
processing”. 

The  regulations  below  and  the 
exemption  affidavit  set  forth  the  SIC 
codes  applicable  to  the  textile 
manufacturing  operations  which  we 
have  determined  should  be  eligible  for 
an  interim  agricultural  use  exemption 
from  the  incremental  pricing  program. 

E.  Interim  Exemptions 

As  noted  above,  the  exemptions 
herein  described  for  small  existing 
boilers  and  for  agricultural  users  are.  by 
the  terms  of  the  statute,  “interim 
exemptions.”  Section  206  of  the  NGPA 
requires  that  no  later  than  May  9, 1980, 
permanent  exemptions  with  regard  to 
these  two  categories  of  boiler  fuel  users 
be  adopted  by  the  Commission. 

The  permanent  exemption  for  small 
boilers  must  be  designed  so  that  the 
entire  class  of  boilers  thereby  exempted 
are  those  which  were  in  existence  on 
November  9, 1978,  and  whose  total 
usage  of  natural  gas  as  boiler  fuel  in 
1977  represented  only  5  percent  of  the 
total  volume  of  natural  gas  transported 
by  interstate  pipelines  and  used  in  1977 
as  boiler  fuel. 

The  permanent  exemption  for 
agricultural  use  is  not  to  be  available  to 
those  agricultural  users  that  the 
Commission  determines  have  an 
alternative  fuel  or  feedstock  which  is 
economically  practicable  or  reasonably 
available. 

It  is  self-evident  that  the  regulations 
regarding  permanent  exemptions  for 
small  boilers  and  agricultural  users  may 
well  alter  the  eligibility  of  users  which 
may  be  able  to  obtain  exemptions  under 
the  “interim  rules”.  Thus,  any  user  who 
obtains  an  exemption  under  the  terms  of 
the  interim  rules  should  not  assume  that 
the  exemption  will  necessarily  continue 
beyond  May  of  1980. 

The  Commission  intends  to  begin  its 
effort  to  implement  the  statutory 
provisions  regarding  the  permanent 
exemptions  in  ample  time  to  meet  the 
May  9, 1980  statutory  deadline. 

F.  Other  Exemptions 

In  the  June  Notice,  the  Commission 
announced  that  it  intended  to  issue 
within  a  few  weeks  a  Notice  of 


Proposed  Rulemaking  to  deal  with 
boilers  of  the  size  granted  a  statutory 
exemption  from  the  incremental  pricing 
program — 300  Mcf  usage  per  day  or 
less — which  have  been  constructed 
since  the  date  of  enactment  of  the 
NGPA.  (By  its  terms,  the  statute  grants 
an  exemption  only  to  those  “small” 
boiler  facilities  which  were  in  existence 
on  the  date  of  enactment.) 

It  also  was  announced  in  the  June 
Notice  that  three  dockets  had  been 
established  to  receive  comments  on  the 
question  of  whether  a  rulemaking 
proceeding  should  be  instituted  to 
address  three  other  classes  of 
exemptions:  (1)  for  so-called  “load- 
balancing”  facilities  which  bum  oil  as 
their  alternative  fuel:  (2)  for  “load¬ 
balancing”  facilities  that  burn  coal  as 
their  alternative  fuel;  and  (3)  for  entire 
states  whose  ratemaking  practices 
accomplish  the  same  goals  as  the 
incremental  pricing  program  hereby 
established. 

Many  commenters  urged  that  all  of 
these  exemption  questions  be  answered 
as  soon  as  possible,  so  that  pipelines 
and  distributors  can  determine  exactly 
which  customers  will  be  subject  to  the 
regulations  below,  and  so  that  pipelines 
can  accurately  predict  the  amount  of 
surcharges  their  non-exempt  customers 
will  absorb  and  thus  calculate  the 
amount  by  which  their  PGA  rates  should 
be  reduced. 

We  are  sympathetic  to  the  requests  of 
pipelines  that  they  be  able  to  enter  into 
the  calculations  required  for  the  new 
“reduced  PGA”  approach  with  some 
degree  of  certainty.  We  will  proceed  as 
rapidly  as  possible  on  all  outstanding 
questions,  but  believe  that  some 
estimating  will  be  required  by  both 
pipelines  and  distribution  companies. 

As  announced,  we  are  issuing  the 
Notice  of  Proposed  Rulemaking  in 
Docket  No.  RM79-48  with  respect  to 
new  small  boiler  facilities.  We  will,  as 
stated  in  that  notice,  hold  a  public 
hearing  on  the  proposal  as  part  of  the 
public  comment  procedure  and 
anticipate  promulgating  a  final  rule 
early  in  November.  That  final  rule  will, 
as  is  set  forth  in  the  Notice  of  Proposed 
Rulemaking,  be  subject  to  Congressional 
review. 

We  also  are  issuing  notices  in  Docket 
Nos.  RM79-45  and  RM79-46  stating  that 
rulemaking  proceedings  will  not  be 
instituted  in  either  of  those  dockets.  The 
rationale  for  our  determinations  in  each 
are  set  forth  in  the  respective  notices. 

Finally,  by  notices  of  August  22, 1979 
(44  FR  50063,  August  27. 1979)  and 
September  10. 1979  (44  FR  53178, 
September  13, 1979),  we  extended  the 
comment  period  in  Docket  No.  RM79-47. 
As  we  have  stated  previously,  we 
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believe  states  cannot  make  informed 
comments  on  the  question  of  state-wide 
exemptions  until  they  know  the  details 
of  the  regulations  adopted  in  this  docket 
(RM79-14)  and  its  companion,  Docket 
No.  RM79-21,  both  of  which  are  issued 
today.  A  separate  notice  will  be  issued 
in  the  near  future  stating  the  date  until 
which  comments  will  be  accepted  in 
Docket  No.  RM79-47.  We  intend  to 
move  expeditiously  on  Docket  No. 
RM79-47  once  the  period  for  receipt  of 
comments  has  closed. 

Many  commenters  urged  that  if  all 
exemption  questions  could  not  be 
answered  concurrently  with  adoption  of 
regulations  in  Docket  Nos.  RM7&-14  and 
RM79-21,  provisions  be  included  in  the 
regulations  in  this  docket  (RM79-14)  to 
permit  interim  exemptions.  It  was 
argued  that  such  exemptions  should  be 
allowed  until  finalization  of  the 
Commission’s  position  on  outstanding 
exemption  questions,  provided  the 
owner  of  the  facility  desiring  the 
exemption  filed  a  bond  or  undertaking 
in  an  amount  established  by  the 
Commission  to  cover  its  liability  should 
the  facility  ultimately  be  determined  not 
to  be  eligible  for  an  exemption. 

We  have  given  serious  consideration 
to  the  concept  of  an  interim  exemption, 
but  have  determined  not  to  incorporate 
such  a  procedure  in  the  regulations 
hereby  adopted.  We  believe  an  interim 
exemption  procedure  would  create  the 
potential  for  abuse  and  that  high  priority 
and  exempt  industrial  users,  as  well  as 
other  non-exempt  industrial  users,  might 
never  be  made  whole  if  it  were 
ultimately  found  that  an  interim 
exemption  had  been  unjustifiably 
obtained. 

As  we  have  stated  previously,  any 
party  may  file  for  an  adjustment  of  any 
of  the  regulations  below  under  the 
procedures  set  forth  in  §  1.41  of  the 
Commission’s  regulations  in  Title  18, 
Code  of  Federal  Regulations.  These 
regulations  implement  section  502(c)  of 
the  NGPA,  as  it  relates  to  exceptions  to 
certain  NGPA  regulations. 

The  Commission  has  the  capability  of 
processing  §  1.41  petitions  rapidly  and 
believes  that  it  will  be  able  to  handle 
any  such  petitions  which  arise  due  to 
the  regulations  below  in  an  expeditious 
and  equitable  manner. 

VII.  Submetering 

A.  Proposed  Treatment 

The  June  5th  Notice  described  the 
background  of  the  Commission  proposal 
incorporated  therein  to  require  that 
volumes  of  natural  gas  used  for  exempt 
purposes  within  an  industrial  boiler  fuel 
facility  be  measured  by  submeters  in 
order  not  to  be  incrementally  priced. 


Under  the  proposed  procedure,  exempt 
volumes  could  be  determined  by 
submetering  either  exempt  or 
nonexempt  volumes,  if  the  volume  of 
exempt  usage  would  thus  be  based  on 
verifiable  meter  readings. 

The  submetering  proposal  was  based 
on  the  following  conclusions:  that 
considerable  in-plant  submetering 
already  is  being  done;  that  submeters 
can  be  purchased  and  installed  at 
reasonable  cost;  and  that  the  alternative 
of  using  estimates  on  a  long-term  basis, 
with  verification  of  same  performed  by 
data  verification  committees,  was  not 
viable. 

The  June  Notice  also  set  forth  the 
Commission’s  belief  that  end-users 
should  own  and  bear  the  cost  of 
submeters,  since  the  end-users  will 
benefit  from  submeters  in  that 
submeters  will  permit  them  to  obtain  an 
exemption  from  incremental  pricing  for 
a  portion  of  their  natural  gas 
consumption.  Further,  the  Commission 
concluded  that  ownership  by  end-users 
would  maximize  the  tax  benefits  which 
would  accrue  from  new  installations  of 
submeters. 

As  one  aspect  of  its  proposal,  the 
Commission  indicated  that  it  might  be 
necessary  to  rely  on  estimates  in  the 
short-term,  in  order  to  allow  time  for  the 
installation  of  all  submeters  which 
would  be  required. 

B.  Comments  Received 

Considerable  comment  on 
submetering  was  received  both  at  the 
June  27, 1979,  hearing  in  this  docket  and 
in  the  written  comments  submitted  in 
response  to  the  Notice  of  Proposed 
Rulemaking. 

Numerous  commenters  set  forth  the 
argument  that  submetering  should  not 
be  mandated  until  the  regulations 
implementing  Phase  II  of  the 
incremental  pricing  program  are 
finalized,  since  those  rules  may  obviate 
the  need  for  many  submeters  which 
would  be  installed  for  Phase  I  purposes. 

Further,  several  parties  expressed 
serious  concern  whether  the  number  of 
meters  required  could  be  obtained  and 
installed  by  the  proposed  incremental 
pricing  implementation  date  of  January 
1, 1980. 

Several  commenters  argued  that 
natural  gas  used  for  a  non-boiler  fuel 
purpose  is  exempt  from  incremental 
pricing  by  the  terms  of  the  statute  itself. 
Therefore,  these  commenters  argue,  end- 
users  should  not  have  to  bear  any  cost 
in  order  to  receive  the  exemption  from 
higher  prices. 

The  cost  and  adminstrative  burden 
which  would  be  imposed  on  the  natural 
gas  industry  and  industrial  consumers 
by  a  submetering  requirement  was 


discussed  extensively.  Several 
commenters  provided  statistical  data 
and  cost  estimates  for  submetering  in 
specific  instances  which  indicate  that  on 
average,  the  unit  cost  per  meter, 
including  site  preparation,  related 
piping,  etc.,  may  be  about  $10,000,  or 
twice  the  estimate  set  forth  in  the  June 
Notice. 

Further,  it  was  generally  claimed  that 
the  extent  of  in-place  submetering  is  not 
nearly  as  widespread  as  envisioned  in 
the  Notice.  Some  commenters  alleged 
that  requiring  installation  of  submeters 
will  impair  efforts  to  market  natural  gas 
and  may  induce  some  boiler  fuel  users 
to  forego  using  natural  gas  (where  such 
use  is  a  small  fraction  of  total  use). 

Some  commenters  argued  that 
requiring  submeters  (paid  for  by  the 
users)  would  raise  the  cost  of  gas  above 
alternate  fuel  costs.  Commenters  also 
stated  that  in  some  instances  it  is 
physically  and/or  economically 
impractical  to  install  submeters,  due  to 
the  configuration  of  the  particular 
industrial  facilities  in  question.  Where 
by-product  gases  from  other  processes 
are  mixed  with  natural  gas  in  order  to 
fuel  a  boiler,  it  was  argued  that  it  would 
be  most  difficult,  if  not  impossible,  to 
install  a  submeter  which  could  measure 
the  volume  of  natural  gas  thus  being 
used. 

Also,  commenters  argued  that  in  the 
instances  where  the  boiler  output  (steam 
and/or  electricity)  is  used  for  both 
exempt  (such  as  agricultural)  and  non¬ 
exempt  purposes,  submetering  would  be 
useless  because  other  techniques  must 
be  employed  to  determine  the  exact 
exempt  and  non-exempt  volumes. 

Further  comment  was  offered  to  the 
effect  that  even  if  submeters  already 
exist,  or  are  subsequently  installed,  it 
does  not  follow  axiomatically  that  such 
meters  are  suitable  for  billing  purposes. 
The  customer  and  the  supplier  might 
have  differing  requirements  on  such 
factors  as  pressure,  temperature  and  Btu 
corrections.  Other  problems  which  were 
noted  included  the  problems  attendant 
to  regular  verification  of  the  meter, 
which  party  would  be  responsible  for 
reading  and  upkeep  of  the  meter,  etc.  A 
number  of  commenters  opposed  our 
tentative  decision  that  end-users  should 
bear  the  cost  of  submetering. 

Many  of  the  commenters  who 
opposed  a  mandatory  submetering 
requirement  proposed  in  the  alternative 
that  exempt  or  non-exempt  volumes  be 
determined  and  attested  to  by  qualified 
engineers  on  a  monthly  basis,  or  that 
such  volumes  be  determined  by 
agreement  between  the  supplier  and  the 
purchaser.  Those  commenters  which 
urged  the  use  of  estimates  argued  for 
certified  submissions  rather  than  the 
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formerly  advocated  use  of  data 
verification  committees.  Some 
commenters  suggested  that  curtailment 
case  data  be  used  to  determine  the 
volumes  of  exempt  and  non-exempt 
purchases. 

A  few  commenters  believed  that  the 
proposal  raised  a  "Catch  22”  problem 
with  respect  to  small  boilers.  These 
commenters  interpreted  the  regulations 
to  require  installation  of  a  submeter  in 
order  to  obtain  an  "under  300  Mcf  per 
day"  exemption.  Commenters  noted  that 
once  the  low  usage  was  established, 
however,  the  submeter  would  no  longer 
be  needed,  since  the  facility  would  be 
exempt  from  the  program. 

C.  Treatment  Adopted 

Based  on  our  current  knowledge 
regarding  submetering,  the  Commission 
believes  the  approach  of  requiring 
installation  of  submeters  is  the  only  one 
available  to  insure  implementation  of 
the  program  in  the  manner  which  was 
envisioned  by  the  Congress. 

We  are  persuaded,  however,  that  it  is 
appropriate  to  extend  the  submetering 
requirement  until  such  time  as  the  scope 
of  the  Phase  II  regulations  of  the 
incremental  pricing  program  is 
established.  We  cannot  now  speculate 
on  whether  the  yet-to-be  written  section 
202  rule  will  reduce  the  need  for 
submetering.  That  rule  may  even  expand 
the  need  for  submeters. 

The  Phase  II  regulations,  required  by 
section  202  of  the  NGPA,  must  be 
submitted  to  the  Congress  for  its  review. 
By  the  statute,  the  Congress  must  be 
allowed  30  days  for  review,  which  is  to 
be  30  days  of  continuous  session  as 
defined  in  the  statute.  In  order  to  allow 
ample  time  for  30  days  of  continuous 
session  following  May  9. 1980,  and  to 
allow  for  a  period  of  time  for  the 
purpose  described  below  following  that 
date,  we  have  determined  to  require 
installation  of  submeters  by  November 
1, 1980,  unless  the  Phase  II  regulations 
make  alteration  of  that  requirement 
appropriate. 

If  Congress  should  disapprove  the 
Phase  II  regulations  which  the 
Commission  must  promulgate,  boiler 
fuel  users  would  have  a  period  of  at 
least  30  days,  based  on  our  calculations, 
in  which  to  install  needed  submeters.  As 
set  forth  in  the  regulations  below,  a 
purchase  order  for  the  required 
submeters  would  satisfy  the  November 
1, 1980  installation  requirement. 

Therefore,  the  regulations  below 
permit  the  use  of  estimates  and/or 
supplier-customer  agreements  until 
November  1, 1980.  Absent  the 
installation  of  operational  submeters  by 
November  1, 1980,  or  the  acquisition  of  a 
purchase  order  for  submeters  by  that 


date,  all  volumes  sold  to  a  non-exempt 
industrial  boiler  fuel  facility  on  or  after 
November  1, 1980,  will  be  deemed 
subject  to  incremental  pricing. 

We  accept  that  the  estimate  on  the 
cost  of  a  submeter  which  was  included 
in  the  June  5th  Notice  may  not  have 
been  illustrative  of  most  situations  and 
therefore  may  have  been  lower  than 
what  the  cost  generally  will  be. 
However,  even  accepting  an  estimate 
twice  that  of  ours,  and  not  taking  into  • 
account  the  offsetting  tax  benefits,  the 
payback  term  for  such  installations 
would  be  only  about  100  days  for  a 
customer  which  thereby  received  a  10 
cents  per  Mcf  reduction  in  the  cost  of 
gas  for  exempt  uses  of  approximately 
1000  Mcf  per  day. 

The  generally  short  payback  times 
which  reasonably  may  be  expected,  and 
the  advantage  of  having  exempt  and 
non-exempt  volumes  determined  on  a 
uniform  basis  to  the  greatest  extent 
possible,  in  our  opinion  justify  the 
requirement  for  installation  of 
submeters. 

We  believe  that  the  capital  cost  of 
submeter  installations  should  be  borne 
by  the  consumer,  since  submetering  will 
serve  to  quantify  the  exempt  volumes 
entitled  to  lower  rates.  We  have  not 
addressed  the  question  of  who  should 
actually  own  the  submeter,  and  thus 
leave  this  question  to  the  consumer  and 
supplier,  or  the  regulatory  body  which 
has  jurisdiction.  We  further  believe  that 
submeter  installations  should  be  subject 
to  the  natural  gas  supplier’s  accuracy 
and  safety  standards,  security  control 
and  access  as  needed  for  reading  and 
maintenance.  To  do  otherwise  would 
create  the  potential  for  undue 
discrimination  against  other  consumers. 
However,  none  of  the  Commission’s 
views  on  these  questions  have  been 
included  as  mandatory  requirements  in 
the  regulations.  These  questions  are  thus 
left  to  suppliers  and  customers  to 
resolve  as  is  appropriate  and  workable. 

This  Commission  has  determined  that 
the  long-term  use  of  estimates  would  not 
be  a  viable  regulatory  approach  for 
establishing  volumes  of  gas  used  for 
non-exempt  purposes.  The  primary 
weakness  in  the  use  of  estimates  is  that 
a  strong  motivation  would  exist  to 
estimate  low  for  non-exempt 
consumption  (and  therefore  high  for 
exempt  consumption).  It  is  equally 
apparent  that  a  multiplicity  of 
estimating  techniques  would  be 
employed,  reflecting  both  the 
preferences  of  numerous  individual 
estimators  and  a  wide  variety  of 
individual  fact  situations. 

Similarly,  suppliers  and  their 
customers  could  be  strongly  motivated 
to  agree  to  low  non-exempt  volume 


figures,  since  by  so  doing  costs  that 
otherwise  would  be  borne  by  non¬ 
exempt  sales  would  be  shifted  to  others, 
including  customers  of  other  distributors 
and  other  pipelines,  and  in  other  states. 

Further,  we  foresee  a  large 
verification  burden  if  either  the 
engineering  estimate  or  the  seller-buyer 
agreement  approach  were  adopted  on  a 
long-term  basis.  By  requiring  the 
installation  of  submeters,  we  believe 
questions  of  motivation  will  be  largely 
avoided  and  verification  burdens  will  be 
minimized. 

The  use  of  curtailment  case  data  to 
determine  exempt/non-exempt 
breakdowns  would  not  be  appropriate. 
In  most  instances,  such  data  reflect  past 
base  period  conditions  and  in  our 
opinion  should  not  be  used  as  a  basis 
for  current  billings. 

As  stated  above,  estimates  or 
supplier/customer  agreements  will  be 
utilized  for  the  period  January  1, 1980 
through  October  31, 1980.  The 
regulations  below  provide  that  as  of 
November  1, 1980,  all  volumes  claimed 
to  be  used  for  exempt  purposes  must  be 
based  on  appropriate  submeter 
readings.  We  believe  that  even  in  those 
situations  where  a  mixed  stream  is  fed 
into  a  boiler,  or  where  the  output  of  a 
boiler  is  used  for  both  non-exempt  and 
exempt  purposes,  the  installation  of 
submeters  would  aid  in  arriving  at  a 
more  accurate  estimation  of  the  non¬ 
exempt  usage.  We  therefore  encourage 
installation  of  submeters  at  strategic 
points  which  would  allow  for  closer 
estimates  than  otherwise  could  be 
obtained.  This  aspect  of  the  submetering 
problem  will  be  discussed,  however,  in 
detail  at  the  technical  conference  to  be 
held  in  early  November,  as  described 
below. 

Those  commenters  which  suggested  a 
“Catch  22"  problem  with  respect  to 
small  boilers  perceived  a  problem  which 
does  not  exist.  The  proposed 
regulations,  and  final  regulations  below, 
provide  for  the  “under  300  Mcf’ 
exemption  on  the  basis  of  attestations 
for  1977. 

D.  Technical  Conference 

The  above  described  approach  for 
quantifying  volumes  which  are 
consumed  for  boiler  fuel  in  conjunction 
with  volumes  which  qualify  for 
exemption  from  the  incremental  pricing 
program  represents  the  determination 
this  Commission  has  reached  following 
consideration  of  the  entire  record 
developed  in  this  docket. 

However,  we  are  seriously  concerned 
by  several  of  the  arguments  which  have 
been  voiced  in  opposition  to  a 
mandatory  submetering  requirement.  In 
particular,  we  are  concerned  about * 
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imposing  a  disproportionately  large  cost 
on  industrial  end-users  which  would 
serve  no  purpose  other  than  to  meet  the 
requirements  of  this  program.  We  are 
also  seriously  concerned  about  those 
situations  as  to  which  it  has  been 
alleged  submeters  could  not  provide  an 
indication  of  the  volume  of  natural  gas 
actually  consumed  as  non-exempt  boiler 
fuel. 

The  regulations  set  forth  below  will 
permit  the  use  of  estimates  or  supplier/ 
customer  agreements  in  order  to 
calculate  non-exempt  usage  for  the 
period  January  1, 1980  up  until  the 
required  installation  date  of  November 
1, 1980.  We  believe  it  would  be  useful 
for  all  concerned  parties  and  for  this 
Commission  to  develop  standardized 
methods  by  which  such  estimates  will 
be  made.  It  is  our  intention  to  issue 
guidelines  on  such  standardized 
procedures  prior  to  the  date  on  which 
the  first  set  of  estimates  will  have  to  be 
made  under  the  regulations  below. 

In  order  to  aid  us  in  the  development 
of  these  guidelines,  we  will  hold  a 
technical  conference  on  the  topic  of 
submeters.  Further,  if  the  information 
submitted  at  this  conference  should 
indicate  that  revisions  should  be  made 
to  our  submetering  requirement,  we  will 
propose  to  amend  the  regulations  hereby 
adopted  in  an  appropriate  manner. 

The  technical  conference  will  be  held 
in  Chicago,  Illinois  in  early  November. 
The  exact  date,  time  and  location  of  the 
conference  will  be  announced  in  the 
near  future.  The  Commission  technical 
staff  will  chair  a  panel,  and  it  is  hoped 
that  a  round-table  discussion  format  can 
be  used. 

It  is  our  hope  that  technical  personnel 
representing  industrial  end-users  will 
attend  the  conference  and  offer  as  much 
detailed  information  as  possible  to 
Commission  staff  on  the  many  aspects 
of  submetering  which  have  been  raised 
thus  far  in  this  proceeding.  Additionally, 
we  request  detailed  recommendations 
concerning  the  use  of  estimates  for 
quantifying  exempt  and  non-exempt 
volumes,  in  particular  as  to  how  such 
estimates  could  be  standardized  and 
verified.  We  also  intend  to  invite 
representatives  of  meter  manufacturing 
firms  to  attend  this  conference. 

Natural  gas  suppliers  which  are 
included  in  the  incremental  pricing 
program  are  hereby  requested  to  assist 
the  Commission  in  the  compilation  of  a 
list  of  industrial  users  and 
manufacturers  of  meters  who  should  be 
invited  to  this  technical  conference.  The 
Commission  will  send  invitations  to  as 
many  industrial  end-users  of  natural  gas 
and  meter  manufacturing  firms  as  it  is 
able  to  identify,  and  thus  requests 
assistance  in  die  identification  effort 


The  invitations  which  will  be  sent  will 
specifically  request  that  those 
representatives  of  end-users  who  attend 
the  conference  be  persons  who  are 
familiar  with  day-to-day  plant 
operations  and  who  can  offer  comments 
based  on  actual  experience  as  to  the 
advantages  and  disadvantages,  and 
attendant  difficulties  of  installing 
submeters  in  industrial  facilities. 

Finally,  the  Commission  hereby 
wishes  to  make  clear  its  intention, 
should  this  technical  conference  result 
in  the  acquisition  of  no  further 
information  than  it  has  at  present  on  the 
subject  of  submeters,  and  should  the 
Phase  II  regulations  not  obviate  the  need 
for  submeters,  to  proceed  with  allowing 
the  submetering  requirement 
incorporated  in  the  regulations  below  to 
become  fully  effective  on  November  1, 
1980.  < 

VIII.  Direct  Sales 

The  proposed  regulations  set  forth  in 
the  June  5th  Notice  provided  that  the 
MSAC  of  an  industrial  user  served 
directly  by  an  interstate  pipeline  would 
be  calculated  as  the  difference  between 
the  contract  price  the  user  was  paying 
and  the  alternative  fuel  price  ceiling 
applicable  to  the  facility.  The  Notice 
also,  however,  set  forth  five  alternative 
formulas  for  the  calculation  of  the 
MSAC  of  a  direct  sale  customer  of  an 
interstate  pipeline. 

The  Commission  stated  that  it  was 
soliciting  comment  on  the  question  and 
the  six  alternatives  proposed,  and  that  it 
had  not  made  a  preliminary 
determination  as  to  which  approach  was 
appropriate  or  whether  there  existed 
any  jurisdictional  questions  with  respect 
to  any  of  the  alternatives. 

Many  comments  were  submitted  on 
this  question.  Pipeline  companies  that 
have  direct  sale  non-exempt  industrial 
customers  argued  that  the  Commission’s 
regulations  cannot  utilize  anything  other 
than  the  contract  rate  for  the  calculation 
of  surcharges  as  to  such  users.  These 
commenters  argued  that  incorporation 
of  any  of  the  five  alternative  formulas 
into  the  regulations  would  result  in  de 
facto  rate  setting,  a  function  outside  the 
ambit  of  Commission  authority. 

Commenters  who  opposed  die  choice 
of  contract  prices  for  MSAC  calculations 
argued  that  the  question  is  not  one  of 
rate-setting.  These  commenters  argue 
that  the  Commission  is  required  to 
prescribe  a  method  whereby 
incremental  gas  costs  will  be  passed 
through  to  industrial  users  who  are 
served  directly  by  interstate  pipelines. 
These  commenters  assert  that  if  the 
Commission  were  to  adopt  the  "contract 
price"  approach,  incremental  gas  costs 
would  not  be  passed  through  to  direct 


sale  customers.  Rather,  these 
commenters  allege  that  interstate 
pipelines  would  simply  increase  their 
contract  prices  to  the  applicable 
alternative  fuel  price  ceilings,  and  any 
increase  that  would  otherwise  have 
represented  an  incremental  pricing 
surcharge  would  then  represent  profit  to 
the  pipeline. 

In  such  a  scenario,  incremental  gas 
costs  would  first  be  passed  through  to 
industrial  customers  of  sale-for-resale 
customers  of  the  pipeline,  and  then  to  all 
customers  when  the  non-exempt 
industrial  customers  could  no  longer 
absorb  surcharges.  This  would  result  in 
exempt  customers  ultimately  bearing 
costs  which  Congress  intended  should 
be  borne  by  industrial  users. 

The  Commission  has  given  very 
serious  consideration  to  this  question. 
The  Commission’s  deliberation  has 
resulted  in  a  determination  that  it  has 
the  authority  to  insure  the  passthrough 
of  incremental  gas  costs  to  direct 
customers  of  interstate  pipelines. 

The  Commission  gives  great  weight  to 
two  provisions  of  Title  II  and  believes 
such  provisions  make  clear  that 
Congress  intended  the  Commission  have 
authority  to  take  such  action  as  is 
necessary  in  order  to  insure  that  the  full 
intent  of  Title  II  is  carried  out. 

Section  204(c)(2)(B),  as  well  as  other 
provisions,  states  that  surcharges  are  to 
be  passed  through  to  direct  as  well  as 
indirect  industrial  customers: 

(2)  SURCHARGE  PASSTHROUGH.— The 
rule  required  under  section  201  (including  any 
amendment  under  section  202)  shall  provide 
***** 

(B)  one  or  more  methods  for  imposing  such 
surcharge  on  the  rates  and  charges  of  such 
pipeline  applicable  to  any  volume  of  natural 
gas  delivered,  during  the  calendar  period 
involved,  for  industrial  use  to  any 
incrementally  priced  industrial  facilities 
served  directly  by  such  interstate  pipeline 
and  to  incrementally  priced  industrial 
facilities  served  indirectly  through  any  other 
interstate  pipeline  or  any  local  distribution 
company. 

In  addition.  Section  204(c)(2)(D)  states 
as  follows: 

(D)  EXCEPTION. — The  methods  prescribed 
under  subparagraphs  (B)  and  (C)  need  not 
require — 

(i)  elimination  or  reduction  under 
subparagraph  (B)  of  the  surcharge  with 
respect  to  any  specific  deliveries  of  natural 
gas;  or 

(ii)  the  increase  under  subparagraph  (C)  of 
the  surcharge  generally  applicable  due  to  any 
adjustment  under  subparagraph  (B),  if  the 
Commission  determines  that  to  do  so  would 
be  impracticable  or  unnecessary  to  carry  out 
the  purposes  of  this  title. 

The  Commission  interprets  section 
204(c)(2)(D)  to  place  in  it  the  authority  to 
take  whatever  action  may  be  necessary, 
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including  not  to  permit  a  reduction  in 
the  surcharge  to  a  particular  industrial 
facility,  in  order  to  “carry  out  the 
purposes"  of  Title  II. 

The  Commission  thus  believes  that 
the  statute  does  not  state  that  the 
surcharge  must  always  be  reduced  in 
order  to  bring  the  price  of  gas  down  to 
the  alternative  fuel  price  ceiling  with 
respect  to  a  particular  user.  The 
Commission  takes  this  view  because  it 
believes  that  in  a  situation  where  the 
Commission  determines  that  a  surcharge 
of  a  certain  magnitude  should  continue 
to  be  passed  through  to  an  industrial 
user,  it  would  be  within  the  power  of  the 
customer  not  to  agree  to  a  higher 
contract  price. 

The  Commission  agrees  in  theory  with 
the  comments  which  argued  that  Title  II 
simply  requires  an  alteration  of  the 
Commission’s  traditional  cost-allocation 
methods  between  jurisdictional  and 
non-jurisdictional  customers.  Pursuant 
to  Title  II,  gas  cost  acquisition  costs  can 
no  longer  be  allocated  on  a  strictly 
volumetric  basis.  Title  II  significantly 
amends  the  manner  in  which  gas 
acquisition  costs  are  to  be  allocated, 
and  requires  that  certain  portions  of  . 
those  costs  be  allocated  to  industrial 
customers  not  exempted  from  the 
program,  regardless  of  whether  those 
customers  are  served  by  the  pipeline 
indirectly  through  local  distribution 
companies,  or  served  directly  by  the 
pipeline  itself. 

The  Commission's  deliberation  on  the 
direct  sales  question  has  resulted  in  a 
determination  to  adopt  the  regulations 
which  were  proposed  with  respect  to 
this  area.  Thus,  the  Commission 
envisions  that  the  MSAC  of  a  non¬ 
exempt  industrial  customer  served  by  an 
interstate  pipeline  will  be  calculated  as 
the  difference  between  the  contract 
price  which  has  been  negotiated  by  the 
customer  and  the  pipeline  and  the 
alternative  fuel  price  ceiling  (with 
appropriate  adjustments  for  taxes) 
applicable  to  the  customer’s  facility. 

The  Commission  has  chosen  this 
approach  for  several  reasons.  First,  we 
have  insufficient  data  on  the  direct  sales 
market— due  to  the  fact  that  this 
Commission  did  not  have  rate-setting 
jurisdiction  with  respect  thereto  under 
the  Natural  Gas  Act— to  allow  us  to 
conclude  whether  the  potential  for 
circumvention  of  the  intent  of  Title  II  is 
real  or  merely  theoretical.  If  real,  we 
also  lack  data  on  the  extent  of  the 
potential  and  thus  whether  the  problem 
warrants  adoption  of  a  regulatory 
solution. 

If  a  solution  is  warranted,  the  record 
in  this  proceeding  clearly  indicates  that 
further  information  and  discussion  is 
needed  before  a  regulation  could  be 


promulgated  which  would  be  both 
administerable  and  equitable. 

However,  we  intend  to  monitor  the 
activity  in  the  direct  sales  market  over 
the  next  several  months,  and  if  it  is 
found  that  contracts  are  being 
negotiated  in  an  abnormal  manner  in 
order  to  eliminate  potential  surcharge 
absorption  capability,  the  Commission 
may  take  action  to  prevent  such  a 
circumvention  of  the  intent  of  Title  II. 

The  Commission  is  also  looking  into 
whether  a  potential  such  as  that 
described  with  regard  to  direct  sale 
customers  of  interstate  pipelines  exists 
with  respect  to  industrial  customers  of 
some  local  distribution  companies.  If 
such  a  situation  should  be  found,  the 
Commission  will  consider  taking 
appropriate  action  with  regard  thereto. 

IX.  Scope  of  the  Regulations 

A.  Definitions 

Some  commenters  suggested  that  the 
definition  of  “industrial  facility"  which 
was  proposed  in  the  June  5th  Notice  was 
not  broad  enough  to  include  all 
operations  which  are  commonly 
considered  to  be  industrial  in  nature. 

The  definition  proposed  would  have 
included  only  “any  facility  which 
primarily  changes  raw  or  unfinished 
materials  into  another  form  or  product.” 
It  was  noted  that  this  definition  would 
not  ihclude  facilities  engaging  in 
extraction  or  processing  activities  which 
do  not  necessarily  result  in  another 
"form”  or  a  different  “product." 

We  agree  that  our  proposed  definition 
was  not  sufficiently  broad.  Therefore, 
we  have  adopted  the  following 
definition  of  “industrial  facility”  for 
inclusion  in  §  282.103  of  the  regulations 
below: 

“Industrial  facility"  means  any  facility 
engaged  primarily  in  the  extraction  or 
processing  of  raw  materials,  or  in  the 
processing  or  changing  of  raw  or  unfinished 
materials  into  another  form  or  product. 

Several  commenters  also  raised 
queries  about  the  exact  definition  of  a 
“facility”.  The  NGPA  does  not  set  forth 
a  definition  of  the  term,  nor  did  the 
proposed  regulations  endeavor  to  define 
the  term.  We  believe,  however,  that  it 
would  be  useful  to  include  a  definition 
of  this  concept  so  as  to  correct  any 
confusion  or  misunderstanding  that  a 
single  boiler  could  qualify  as  a  facility. 
We  believe  a  definition  of  “facility”  will 
be  especially  helpful  for  the  application 
of  the  rule  proposed  in  Docket  No. 
RM79-48  with  respect  to  small  boilers 
constructed  since  the  date  of  enactment 
of  the  NGPA. 

Therefore,  we  have  included  in 
§  282.103  of  the  regulations  below  a 
definition  of  facility  as  follows: 


“Facility”  means  all  buildings  and 
equipment  located  at  the  same  geographic 
site  which  are  commonly  considered  to  be 
part  of  one  plant,  mill,  refinery,  or  other 
industrial  complex. 

B.  Exempt  End-Uses 

Several  commenters  discussed  the 
point  that  Title  II  is  drafted  in  a 
somewhat  confusing  manner  with 
respect  to  its  coverage  and  the 
exemptions  granted  thereto. 

Specifically,  the  provisions  of  Title  II  are 
only  to  apply  to  "boiler  fuel  use  of 
natural  gas  by  any  industrial  boiler  fuel 
facility.”  The  statute  goes  on,  however, 
to  set  forth  specific  exemptions  from  the 
requirements  of  the  statute  for  “any 
school,  hospital,  or  other  similar 
institution” — facilities  which  are  not 
commonly  thought  of  as  industrial  and 
thus  would  be  outside  the  scope  of  the 
statutory  provisions  without  the  specific 
grant  of  an  exemption. 

Because  the  somewhat  inconsistent 
treatment  in  the  statute  leads  to  a 
certain  amount  of  confusion,  several 
commenters  urged  us  to  set  forth 
specifically  that  the  regulations  for  the 
incremental  pricing  program  are  not 
applicable  to  the  use  of  natural  gas  in 
facilities  which  are  not  industrial 
facilities. 

We  agree  that  the  statutory  structure 
can  lead  to  confusion  and  that  it  would 
be  helpful  to  clarify  that  the  regulations 
below  do  not  apply  to  the  use  of  natural 
gas  for  uses  other  than  boiler  fuel  use  by 
industrial  facilities.  Thus,  we  have 
revised  §  282.203  of  the  regulations 
below  to  include  a  provision  stating  that 
the  incremental  pricing  regulations 
apply  only  to  industrial  facilities  which 
use  natural  gas  as  a  boiler  fuel. 

C.  Ignition  Fuel  and  Flame  Stabilization 

Several  commenters  raised  the 
question  of  whether  gas  consumed  in 
boilers  for  ignition  fuel  and  flame 
stabilization  (IF&FS)  purposes  should  be 
treated  as  boiler  fuel  under  incremental 
pricing.  The  comments  noted  the 
pendency  of  IF&FS  issues  in  other 
proceedings  (e.g.,  El  Paso  Natural  Gas  • 
Co.,  Docket  No.  RP76-2  (Ignition  Fuel 
and  Flame  Stabilization)).  The  basic 
issues  in  those  proceedings,  however, 
differ  from  the  issue  here.  Those 
proceedings  are  concerned  mainly  with 
whether  such  usage  should  be  accorded 
high  priority  (process  use)  status,  and 
with  alternate  fuel  capability  and 
conversion  costs  for  curtailment 
purposes. 

In  those  proceedings,  it  is  argued  that 
IF  gas  is  used  for  one  of  three  purposes: 
to  achieve  initial  combustion  of  another 
fuel  in  pilot  ignitions;  to  warm  up  the 
boiler  to  enable  safe  and  complete 


57738 


Federal  Register  /  Vol.  44,  No.  195  /  Friday,  October  5,  1979  /  Rules  and  Regulations 


ignition  of  a  less  volatile  primary  fuel 
(usually  oil  or  coal);  and  to  maintain 
tempera  hue  in  non-base  load  units.4  The 
first  two  uses  are  intermittent;  the  third 
is  longer  term,  but  it  is  not  needed  after 
firing  by  another  fuel  commences. 

FS  gas,  by  contrast,  is  used  to  avoid 
flameouts  resulting  from  momentary 
breaks  in  the  supply  of  another  fuel, 
which  can  pose  operational  and  safety 
problems.  The  use  of  gas  for  flame 
stabilization  is  a  continuous  use  during 
boiler  operation.8 

The  record  in  Docket  No.  RP72-6 
(IF&FS)  reveals  generally  that  IF  gas 
consumption  is  small  by  comparison  to 
FS  consumption.  The  latter,  however, 
often  is  a  significant  fraction — 25 
percent  or  more — of  total  gas 
consumption.6  The  same  record  reveals 
that  IF&FS  gas  was  used  by 
approximately  130  customers  served 
directly  and  indirectly  by  El  Paso 
Natural  Gas  Company.  The 
preponderance  of  volume,  however,  was 
used  in  electric  utility  boilers. 

We  believe  that  regardless  of  our 
eventual  resolution  of  the  curtailment 
case  issues,  IF&FS  gas  should  not  be 
summarily  exempted  from  incremental 
pricing  when  burned  in  industrial  boiler 
fuel  facilities  in  quantities,  by  persons, 
and  for  purposes  which  are  not 
statutorily  exempt.  To  treat  IF&FS  gas 
otherwise  would  lead  us  to  similarly 
exempt  warmup,  temperature 
maintenance  and  pilot  fuel  in  straight, 
natural  gas  fired  boilers  as  well.  Such  a 
result  would,  we  believe,  be  contrary  to 
the  letter  and  spirit  of  the  statute. 
Furthermore,  since  FS  gas  contributes 
meaningfully  to  the  total  energy  input  to 
operating  boilers,  it  should  be  regarded 
as  boiler  fuel. 

Our  conclusion  with  respect  to  these 
two  uses  of  natural  gas  is,  of  course,  a 
generalized  one.  Any  user  who  believes 
that  his  situation  merits  special 
consideration  may  file  a  request  for  an 
adjustment  to  these  regulations  pursuant 
to  §  1.41  of  the  Commission’s 
regulations. 

X.  Refunds 

One  commenter  noted  that  the 
proposed  regulations  did  not  address  the 
question  of  how  jurisdictional  refunds 
attributable  to  periods  prior  to  January 
1, 1980,  but  which  had  not  been  paid  as 
of  that  date,  should  be  treated.  The 
comment  further  noted  that  it  appeared 
that  non-exempt  customers  would  not 
receive  any  benefit  from  such  refunds 
under  the  “reduced  PGA”  approach. 


*  See:  Administrative  Law  Judge's  September  15, 
1978,  Initial  Decision,  mimeo  pp.  15-16. 

*  Supra. 

‘Exhibit  No.  27;  the  consumption  of  other  fuels  is 
not  shown. 


This  result  would  occur  because  non¬ 
exempt  customers,  according  to  the 
majority  of  data  provided  to  us,  will  be 
priced  at  the  applicable  alternative  fuel 
price  ceiling  for  their  use  of  natural  gas 
from  the  inception  and  throughout  Phase 
I  of  the  program.  If  refund  payments 
were  simply  used  to  reduce  the  191 
account  (as  has  been  done  in  the  past) 
the  PGA  rate  applicable  to  all  customers 
would  be  reduced.  Non-exempt 
customers,  however,  would  then  simply 
bear  a  larger  surcharge  and  effectively 
not  receive  the  benefit  of  the  refund. 

The  Commission  has  determined  that 
such  a  result  would  be  inequitable  to 
non-exempt  customers  and  that,  in 
contrast,  non-exempt  customers  should 
receive  the  full  amount  of  refunds  to 
which  they  are  entitled  with  respect  to 
gas  service  purchased  prior  to 
implementation  of  the  incremental 
pricing  program. 

Therefore,  the  Commission  has 
included  a  provision  in  the  regulations 
below  to  deal  with  the  jurisdictional 
portion  of  refunds  applicable  to  the 
period  prior  to  January  1, 1980,  which 
are  ultimately  determined  to  be  payable 
for  sales  to  non-exempt  industrial  users. 
One  possible  regulatory  solution  would 
have  been  to  revise  the  formulas  to  be 
used  for  the  calculation  of  MSAC’s.  This 
approach,  however,  would  have  resulted 
in  further  complexity  in  a  formula  which 
is  already  highly  technical.  Moreover, 
we  believe  the  problem  of  refunds  will 
be  of  limited  duration  and  it  would  thus 
be  inapproriate  to  solve  the  problem  by 
amending  regulations  which  will  have  a 
longer  applicability. 

Therefore,  it  appears  that  a  separate 
regulatory  provision  to  address  this 
problem  is  most  appropriate. 
Accordingly,  a  new  §  282.506  is  included 
in  the  regulations  herby  adopted.  This 
regulation  requires  that  the 
jurisdictional  portion  of  refunds 
applicable  to  non-exempt  industrial 
facilities  determined  after  December  31, 
1979,  to  be  applicable  to  periods  prior  to 
January  1, 1980,  plus  the  interest 
applicable  thereto,  shall  be  paid  in  a 
lump-sum  payment  to  the  suppliers  of 
the  non-exempt  facilities  on  the  dates 
prescribed  by  the  Commission  orders 
which  require  the  refunds. 

The  lump-sum  payments  are  to  be 
made  to  the  sale  for  resale  customers  for 
the  benefit  of  their  non-exempt 
customers  to  whom  the  sales  for  which 
refunds  are  ordered  were  made.  The 
amounts  of  the  refunds  thus  payable 
will  be  calculated  on  the  basis  of  the 
sales  made  to  the  non-exempt  customers 
during  the  period  when  the  supplier 
rates  which  give  rise  to  the  refund  were 
in  effect 


The  treatment  of  the  jurisdictional 
portion  of  all  refunds  applicable  to 
periods  after  January  1, 1980,  will  be 
governed  by  section  154.38(d)(4)(vii)  of 
the  Commission’s  regulations. 

XI.  Filing  Requirements 

The  proposed  regulations  contained  a 
provision  to  require  the  filing  of 
informational  tariff  sheets  which  would 
reflect  the  incremental  pricing 
surcharges  projected  for  non-exempt 
customers  and  used  in  calculating 
“reduced  PGA”  rates.  The  final 
regulations  below  incorporate  this  filing 
as  a  mandatory  requirement  (not  limited 
to  informational  purposes)  in 
§  282.602(a)(l)(ii).  These  filings  will 
permit  commission  staff  to  audit  billings 
which  are  calculated  in  accord  with  the 
optional  billing  procedure  for  pipelines 
described  in  section  IV.  B.  above. 

Several  commenters  objected  to  the 
provision  set  forth  in  proposed 
§  282.602(d)(2)  which  would  require  the 
filing  of  information  as  to  each  source  of 
supply  by  API  well  identification 
number.  The  Commission  recognizes 
that  such  a  requirement  will  result  in  the 
filing  of  significantly  more  detailed 
information  than  is  filed  at  present. 
However,  the  Commission  believes  that 
only  this  information  will  enable  staff  to 
audit  the  incremental  gas  costs  which 
are  used  in  calculating  “reduced  PGA’s”. 
Staff  anticipates  performing  spot  audits 
of  the  revised  tariff  sheets. 

Pipelines  are  hereby  informed  that  no 
specific  format  is  prescribed  for  the 
submission  of  this  well-by-well 
information,  and  that  submission  of  a 
copy  of  a  company’s  computer  print-out 
with  this  information  will  satisfy  this 
requirement 

Further,  one  change  has  been  made  to 
the  regulations  as  proposed  in  that  the 
well-by-well  information  is  only 
required  to  be  submitted  if  it  is 
available.  The  Commission  believes  that 
this  information  is  in  fact  in  most 
instances  kept  as  a  matter  of  course. 

XII.  Environmental  Issues 

A  few  commenters  continue  to  urge 
that  a  complete  Environmental  Impact 
Statement  should  be  prepared  with 
respect  to  these  regulations.  As  stated  in 
our  June  5th  Notice,  an  Environmental 
Assessment  of  these  regulations  was 
prepared  and  the  conclusion  was 
reached  therein  that  the  proposed 
regulations  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

None  of  the  comments  submitted  in 
response  to  the  June  5th  Notice  have  led 
us  to  conclude  that  our  original  position 
on  this  issue  warrants  further 
consideration  or  a  change  in  our  original 
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conclusion.  Thus,  an  Environmental 
Impact  Statement  with  respect  to  these 
regulations  will  not  be  prepared. 

XIII.  Special  Circumstances 

We  have  noted  several  times  in  this 
preamble  and  in  its  companion 
document  in  Docket  No.  RM79-21  that 
S  1.41  of  the  Commission's  regulations 
provides  procedures  whereby  individual 
parties  may  request  an  adjustment  to 
the  regulations  below  if  it  is  believed 
these  regulations  will  result  in  special 
hardship,  inequity,  or  an  unfair 
distribution  of  burdens. 

We  also  note  the  recent  adoption  by 
the  Commission  of  interim  regulations 
which  provide  procedures  whereby 
individual  parties  may  seek  an 
interpretation  of  the  NGPA  or  any  rule 
or  order  issued  thereunder.  These 
regulations  appear  at  18  CFR  1.42.  and 
were  issued  on  August  7, 1979  in  Docket 
No.  RM79-65  (44  FR  48171,  August  17, 
1979).  Under  these  regulations,  an 
interpretation  will  be  issued  only  if  the 
action  which  forms  the  basis  for  the 
request  is  completed  or  is  likely  to 
occur.  Interpretations  will  generally  not 
have  precedential  value  and  will  be 
issued  by  the  General  Counsel  of  the 
Commission. 

XIV.  Effective  Date 

In  the  June  5th  Notice  we  proposed 
that  the  incremental  pricing  regulations 
included  in  Docket  Nos.  RM79-14  and 
RM79-21  would  become  effective 
September  1, 1979.  We  have  determined, 
however,  to  make  the  regulations 
effective  as  of  November  1, 1979.  The 
regulations  still  require  that  incremental 
gas  costs  begin  to  be  booked  in  by 
natural  gas  suppliers  as  of  January  1, 
1980,  and  that  incremental  surcharges 
commence  being  billed  for  usage  during 
the  month  of  January,  1980. 

The  effective  date  of  the  incremental 
pricing  regulations  governs  the  date  on 
which  the  price  of  certain  categories  of 
high-cost  natural  gas  will  be 
decontrolled,  as  set  forth  in  section 
121(b)  of  the  NGPA.  Further,  section 
201(a)  of  the  NGPA  prescribes  that 
regulations  to  implement  Title  II  must  be 
made  effective  no  later  than  12  months 
following  enactment  of  the  NGPA,  i.e., 
November  9, 1979.  We  believe  it  is 
consistent  with  the  scheme  envisioned 
in  the  statute  for  establishment  of  the 
incremental  pricing  program  and  the 
decontrol  of  certain  types  of  high-cost 
natural  gas  to  make  the  regulations 
below  effective  as  of  the  first  day  of  the 
month  in  which  the  mandatory  effective 
date  falls. 

The  sections  of  the  regulations  below 
governing  the  obtaining  of  exemptions, 
sections  282.201  through  282.206,  are 


being  treated  in  a  manner  different  than 
the  majority  of  die  regulations  and  are 
being  made  effective  October  15, 1979.  R 
is  necessary  that  exemption  affidavits 
be  mailed  out  by  natural  gas  suppliers  to 
their  customers  by  that  date  in  order 
that  the  "reduced  PGA"  rate  can  be 
calculated  by  December  1, 1979.  As 
required  by  section  553(d)  of  Title  V  of 
the  United  States  Code,  the  Commission 
thus  finds  that  good  cause  exists  to 
make  these  six  sections  of  die 
regulations  below  effective  October  15, 
1979.  less  than  30  days  subsequent  to 
publication  of  the  regulations. 

XV.  Time  Line 

In  our  June  5th  Notice,  we  included  a 
summary  time  line  of  the  events  which 
would  take  place  under  the  regulations 
in  this  docket  and  its  companion.  Docket 
No.  RM79-21.  A  number  of  comments 
were  submitted  on  various  aspects  of 
the  time  line  and  the  suggestion  made 
that  more  details  should  be  included 
therein.  Obviously,  also,  the  new 
effective  date  for  the  regulations 
requires  a  significant  revision  of  the 
time  line  which  was  proposed. 

Set  forth  below  are  two  separate  time 
lines  which  we  believe  will  be  of  aid  to 
all  parties  in  implementing  these 
regulations  in  the  most  timely  manner 
possible. 

The  first  Hme-line  is  similar  to  that 
included  in  the  June  5th  Notice;  it  sets 
forth  the  major  steps  which  must  take 
place  under  the  regulations.  The  second 
time-line  describes  the  steps  which  must 
take  place  on  a  monthly  basis  in  order 
to  arrive  at  monthly  surcharges  pursuant 
to  8  282.504  of  the  regulations. 

A.  Time  Line  for  Implementation  of 
Program 

October  3, 1979 — Exemption  affidavits  and 
alternative  fuel  price  ceiling  affidavits 
available  through  the  Office  of  Public 
Information. 

October  15, 1979— Sections  282.201-2fl2.206  of 
the  regulations  become  effective.  Natural 
gas  suppliers  mail  exemption  affidavits 
to  all  industrial  boiler  fuel  facilities 
which  were  not  determined  to  be  exempt 
from  an  examination  of  the  natural  gas 
supplier's  own  records. 

November  1, 1979 — Major  portion  of 
regulations  become  effective.  In 
accordance  with  the  natural  gas 
suppliers’  requests  as  contained  in  the 
suppliers'  mailings  of  October  15, 
exemption  affidavits  are  returned  to 
natural  gas  suppliers  by  industrial  boiler 
fuel  facilities  claiming  an  exemption  in 
whole  or  in  part 

November  1, 1979— Interstate  pipelines  file 
revised  PGA  provisions  and  incremental 
pricing  surcharge  provisions;  pipelines 
and  local  distribution  companies 
determine  projected  MSAC’s. 

November  15, 1979— Local  distribution 
companies  notify  supplying  pipelines  of 


their  projected  MSACs  for  die  period 
commencing  January  1, 1980. 

November  30, 1979 — Interstate  pipelines  file 
reduced  PGA  tariff  sheets  and  estimated 
incremental  pricing  surcharge  tariff 
sheets  for  the  period  commencing 
January  1,  I960. 

December  20. 1979— Incremental  pricing 
ceilings  for  January.  1980  are  published. 
January  1, 1980— Effective  date  of  tariff  sheet 
filed  November  30, 1979.  Incremental  gas 
acquisition  costs  begin  to  be  booked  by 
natural  gas  suppliers. 

January  15, 1980— Natural  gas  suppliers  file 
lists  of  nan-exempt  industrial  boiler  fuel 
facilities  with  the  Federal  Energy 
Regulatory  Commission  snd  with  state  or 
local  commissions  having  jurisdiction. 
January  Z,  1981 — Natural  gas  suppliers  review 
customer  lists  and  list  of  non-exempt 
industrial  boiler  fuel  facilities  filed  on 
January  15, 1980  to  determine  which 
facilities  should  be  included  on  January 
15. 1981  list 

January  15, 1981— Natural  gas  suppliers  file 
updated  lists  of  non-exempt  industrial 
boiler  fuel  facilities  with  the  Commission 
and  with  state  or  local  commissions 
having  jurisdiction. 

B.  Surcharge  Billing  Time  Line 

This  time  line  assumes  that  needed 
information  will  be  communicated  by 
distributors  to  supplying  pipelines  and 
between  pipelines  by  telephone,  and 
that  such  information  will  later  be 
confirmed  in  writing.  In  the  outline. 
Months  A,  B,  C  and  D  are  any  four 
consecutive  calendar  months. 

The  time  sequence  set  forth  in  items 
1-14  does  not  reflect  the  additional  time 
which  will  be  available  to  pipeline  and 
distribution  companies  if  they  choose  to 
follow  the  two  optional  billing 
procedures  included  in  the  regulations. 
Items  15  and  16  do  reflect  the  optional 
billing  procedures. 

1.  Distributors  read  meters  of  non¬ 
exempts  from  the  21st  day  of  Month  B  to 
the  31st  day  of  Month  B. 

2.  Distributors  calculate  MSAC  for 
each  non-exempt  customer  based  on: 

(a)  Month  B  rates, 

(b)  Month  B  alternative  fuel  price 
ceilings  published  on  the  20th  of  Month 
A,  and 

(c)  consumption  based  on  meter 
readings  taken  from  the  21st  to  31st  day 
of  Month  B. 

3.  Distributor  totals  MSAC's  of  all 
non-exempt  customers. 

4.  Distributor  allocates  MSAC 
between  suppliers  based  on  the  Month  B 
purchase  volumes. 

5.  Distributor  notifies  supplier  of 
Month  B  MSAC  on  or  about  die  4th  of 
Month  C. 

6.  Pipelines  with  direct  sales  will 
follow  the  same  reading  and  MSAC 
calculation  procedures  listed  in  items 
Nos.  1  to  4. 
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7.  Pipeline  totals  MSAC  on  its  system 
for  Month  B. 

8.  Pipeline  allocates  the  Month  B 
MSAC  between  suppliers  based  on 
Month  B  purchase  and  production 
volumes. 

9.  Pipeline  notifies  its  suppliers  of 
their  share  of  the  Month  B  MSAC  about 
the  6th  of  Month  C. 

10.  Subsequent  pipeline  to  pipeline 
upstream  movement  of  data  should  take 
one  day. 

11.  The  most  upstream  pipeline  totals 
all  the  MSAC  on  its  system  for  Month  B. 

12.  The  most  upstream  pipeline 
compares  this  total  MSAC  for  Month  B 
to  its  total  incremental  costs  for  Month 
B. 

13.  The  most  upstream  pipeline 
notifies  its  customers  of  the  amount  of 
surcharge  each  will  be  billed  for  Month 
B  (based  on  the  lesser  of  MSAC  or 
incremental  costs  determined  in  #12). 

14.  This  notification  continues  from 
pipeline  to  pipeline  down  to  the  most 
downstream  pipeline.  This  information 
must  reach  the  most  downstream 
pipeline  on  or  about  the  8th  of  Month  C 
in  time  for  the  regular  Month  B  bill  on  or 
about  the  10th  of  Month  C. 

15.  On  or  about  the  10th  of  Month  C: 

(a)  Pipelines  may  either 

(1)  render  their  regular  bills  for  Month 
B  along  with  the  actual  surcharge 
applicable  to  Month  B;  or 

(2)  in  the  case  of  sale-for-resale 
transactions,  render  their  regular  bills 
for  Month  B  along  with  a  surcharge 
which  consists  of  the  net  of: 

(i)  the  projected  incremental 
surcharge  for  Month  B  which  was  Bled 
with  the  Commission  and  which  was 
used  in  determining  the  “reduced  PGA”, 
and 

(ii)  the  net  difference  between: 

(A)  the  projected  surcharge  billed  for 
Month  A,  and 

(B)  the  actual  surcharge  payable,  as 
computed  in  accordance  with  the 
regulations,  for  Month  A. 

(b)  Distributors  may  either: 

(1)  render  their  regular  bills  for  Month 
B  along  with  the  actual  surcharge 
applicable  to  Month  B;  or 

(2)  render  their  regular  bills  for  Month 
B.  along  with  a  surcharge  which  consists 
of  the  net  of: 

(i)  the  alternative  fuel  price  ceiling, 
plus  applicable  taxes,  applicable  to  the 
facility  for  Month  B,  and 

(ii)  die  net  difference  between: 

(A)  the  alternative  fuel  price  ceiling, 
plus  taxes,  billed,  and 

(B)  the  actual  surcharge  payable,  as 
computed  in  accordance  with  the 
regulations,  for  Month  A. 

16.  On  or  about  the  10th  of  Month  D: 

(a)  Pipelines  will  render  their  next 

bills,  computed  in  the  manner 


prescribed  above,  and  if  they  billed  in 
the  optional  manner  for  sale-for-resale 
customers,  they  will  net  the  difference 
between  the  estimated  surcharge  billed 
in  Month  C  and  the  actual  surcharge 
that  should  have  been  billed  in  Month  C 
for  Month  B’s  consumption.  This  over  or 
under  amount  billed  in  Month  C  will 
then  be  netted  against  the  estimated 
surcharge  billed  in  Month  O. 

(b)  Distributors  will  render  their  next 
bills,  computed  in  the  manner 
prescribed  above,  and  if  they  billed  in 
the  optional  manner,  they  will  net  the 
difference  between  the  alternative  fuel 
price  ceiling,  plus  taxes,  billed  in  Month 
C  and  the  actual  surcharge  that  should 
have  been  billed  in  Month  C  for  Month 
B’s  consumption.  This  over  amount 
billed  in  Month  C  will  then  be  netted 
against  the  alternative  fuel  price  ceiling, 
plus  taxes,  billed  on  Month  D. 

(Natural  Gas  Act  as  amended,  15  U.S.C.  17  et 
seq .;  the  Natural  Gas  Policy  Act  of  1978,  Pub. 
L  95-621, 92  Stat.  3350, 15  U.S.C.  3301,  et  seq.; 
the  Department  of  Energy  Organization  Act, 
42  U.S.C.  7101,  et  seq.;  E.0. 12009, 42  FR 
46267.) 

In  consideration  of  the  foregoing,  Title 
18  of  the  Code  of  Federal  Regulations  is 
amended  by  revisions  in  Parts  154,  201, 
204  and  by  the  addition  of  a  new  Part 
282,  to  read,  in  part,  as  set  forth  below. 

By  Direction  of  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary. 

Appendix  A 

(Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations.) 

Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426. 

Exemptions  From  Incremental  Pricing  for 

Certain  Categories  of  Industrial  Boiler  Fuel 

Use  of  Natural  Gas. 

Docket  No.  RM79-14. 

Participation  is  Voluntary. 

Copies  of  executed  exemption  affidavits  Bled 
with  the  Commission  shall  be  available 
through  the  Office  of  Public  Information, 
Room  1000, 825  North  Capitol  Street. 

N.E.,  Washington,  D.C.  20426. 

Please  Read  Before  Completing  This 
Affidavit. 

Purpose 

The  Natural  Gas  Policy  Act  of  1978  (NGPA) 
provides  that  natural  gas  used  as  boiler  fuel 
by  any  industrial  boiler  fuel  facility  will  be 
subject  to  incremental  pricing  surcharges 
unless  exempted.  The  statute  provides  for 
certain  exemptions  from  these  incremental 
pricing  surcharges.  To  be  wholly  or  partially 
exempt  from  incremental  pricing  surcharges 
the  boiler  fuel  must  be  consumed  for  one  of 
the  statutorily  exempt  uses.  This  affadivit 
serves  the  purpose  of  identifying  those 
natural  gas  uses  within  your  facility  which 
are  entitled  to  a  full  or  partial  statutory 
exemption  from  incremental  pricing 


surcharges  but  which  could  not  be  identified 
as  exempt  through  review  of  the  records  of 
your  natural  gas  supplier. 

•  *  •  »  • 

NOTICE 

•  *  *  •  • 

If  you  do  not  complete  and  return  this 
affidavit  setting  forth  your  claim  to  a  total  or 
partial  exemption,  ALL  gas  sold  to  your 
facility  will  be  subject  to  incremental  pricing 
surcharges.  Additionally,  if  circumstances  or 
ownership  change,  you  should  immediately 
notify  your  natural  gas  supplier(s)  of  the 
change  so  that  the  correct  amount  of 
surcharge  may  be  calculated  as  to  your  gas 
use  or,  if  needed,  you  can  complete  a  new 
exemption  affidavit  to  obtain  a  new  or 
changed  exemption  from  the  incremental 
pricing  program.  Failure  to  report  changes 
can  subject  your  facility  to  civil  and  criminal 
penalties  under  Section  504  of  the  Natural 
Gas  Policy  Act  of  1978. 

GENERAL  INSTRUCTIONS 

If  you  claim  an  exemption  from 
incremental  pricing  surcharges  for  all,  or  a 
portion,  of  the  gas  used  by  your  facility  which 
has  been  identified  by  your  natural  gas 
supplier  as  a  potentially  non-exempt 
industrial  boiler  fuel  facility,  this  affidavit 
should  be  completed  and  signed,  under  oath, 
by  a  responsible  official  associated  with  the 
facility.  A  separate  affidavit  must  be  filed  for 
each  facility  for  which  a  total  or  partial 
exemption  from  incremental  pricing 
surcharges  is  claimed. 

The  original  and  five  copies  of  this 
affidavit  should  be  submitted  to: 

Federal  Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

Also,  one  copy  must  be  submitted  to  your 
^natural  gas  supplier.  Additionally,  each 
industrial  facility  must  retain  such  records, 
documents  and  data  which  formed  the  basis 
for  the  exemption  claimed  on  this  affidavit. 
Definitions  which  may  be  helpful  in 
completing  this  affidavit  are  provided  below. 

If  you  have  any  questions  concerning  this 
affidavit  contact  Ms.  Alice  Fernandez  on 
(202)  275-4406. 

DEFINITIONS 

(1)  “Natural  gas  supplier"  means  an 
interstate  pipeline  or  a  local  distribution 
company. 

(2)  “Local  distribution  company"  means 
any  person  other  than  an  interstate  pipeline 
that  receives  gas  directly  or  indirectly  from 
an  interstate  pipeline  and  which  is  engaged 
in  the  sale  of  natural  gas  for  resale  or  for 
ultimate  consumption.  A  person  is  not 
considered  as  having  received  gas  directly  or 
indirectly  from  an  interstate  pipeline  if  the 
only  service  performed  by  an  interstate 
pipeline  for  the  purchaser  is  a  transportation 
service. 

(3)  “Boiler  fuel  use"  means  the  use  of  any 
fuel  for  the  generation  of  steam  or  electricity. 

(4)  “Facility”  means  all  buildings  and 
equipment  located  at  the  same  geographic 
site  which  are  commonly  considered  to  be 
part  of  one  plant,  mill,  refinery,  or  other 
industrial  complex. 

(5)  “Industrial  facility”  means  any  facility 
engaged  primarily  in  the  extraction  or 
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processing  of  raw  materials,  or  in  the 
processing  or  changing  of  raw  or  unfinished 
materials  into  another  form  or  product. 

(6)  "Industrial  boiler  fuel  facility"  means 
any  industrial  facility  which  uses  natural  gas  ' 
as  a  boiler  fuel. 

(7)  “Non-exempt  industrial  boiler  fuel 
facility"  means  any  industrial  boiler  fuel 
facility  other  than  any  such  facility  which  has 
been  exempted  from  the  incremental  pricing 
program  in  accordance  with  Part  282  of  the 
Commission’s  rules  and  regulations. 

(8)  “Agricultural  use”  means  any  use  of 
natural  gas  (a)  which  is  certified  by  the 
Secretary  of  Agriculture  under  7  CFR  2900.3 
as  an  “essential  agricultural  use”  pursuant  to 
section  401(c)  of  the  NGPA;  or  (b)  which  is 
used  in  the  following  textile  manufacturing 
operations,  limited  as  set  forth  below  to  the 
production  or  processing  of  natural  fiber,  as 
set  fdrth  in  the  Standard  Industrial 
Classification  Manual— 1972: 

Industry  Sic  No.  and  Industry 
Description - 

220 — Broad  Woven  Fabric  Mills,  Cotton. 

222 —  Broad  Woven  Fabric  MillB,  Man-made 
Fiber  and  Silk  (natural  fiber  processing 
only). 

223 —  Broad  Woven  Fabric  Mills,  Wool 
(Including  Dyeing  and  Finishing). 

224 —  Narrow  Fabrics  and  Other  Smallwares 
Mills:  Cotton,  Wool,  Silk,  and  Man-made 
Fiber  (natural  fiber  processing  only). 

2257 —  Circular  Knit  Fabric  Mills  (natural 
fiber  processing  only). 

2258 —  Warp  Knit  Fabric  Mills  (natural  fiber 
processing  only). 

226— Dyeing  and  Finishing  Textiles,  Except 
Wool  Fabrics  and  Knit  Goods  (natural 
fiber  processing  only). 

228 — Yam  and  Thread  Mills  (natural  fiber 
processing  only). 

2291 — Felt  Goods,  Except  Woven  Felts  and 
Hats  (natural  fiber  processing  only). 

2293 —  Paddings  and  Upholstery  Filling 
(natural  fiber  processing  only). 

2294 —  Processed  Waste  and  Recovered 
Fibers  and  Flock  (natural  fiber 
processing  only). 

2295—  Coated  Fabric,  Not  Rubberized 
(natural  fiber  processing  only). 

2297 — Nonwoven  Fabrics  (natural  fiber 
processing  only). 

2299 — Textile  Goods,  Not  Elsewhere 

Classified  (natural  fiber  processing  only). 

(9)  “School”  means  a  facility  the  primary 
function  of  which  is  the  delivery  of 
instruction  to  regularly  enrolled  students  in 
attendance  at  such  facility.  Facilities  used  for 
both  educational  and  non-educational 
activities  are  not  included  under  this 
definition  unless  the  latter  activities  are 
merely  incidental  to  the  delivery  of 
instruction. 

(10)  “Hospital”  means  a  facility  the  primary 
function  of  which  is  the  delivery  of  medical 
care  to  patients  who  remain  at  the  facility. 
Outpatient  clinics  or  doctor’s  offices  are  not 
included  in  this  definition.  Nursing  homes 
and  convalescent  homes  are  included  in  this 
definition. 

(11)  “Similar  institution”  means  a  facility 
the  primary  function  of  which  is  the  same  as 
the  primary  function  of  the  facility  to  which  it 
is  compared. 


(12)  “Qualifying  cogeneration  facility” 
means  a  cogeneration  facility  which  meets 
the  requirements  prescribed  by  the 
Commission  pursuant  to  section  201  of  the 
Public  Utility  Regulatory  Policies  Act  of  1978. 

BILLING  CODE  S4S0-01-M 


1.0  Name  of  Company  or  Organization: 
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PART  154— RATE  SCHEDULES  AND 
TARIFFS 

1.  Section  154.38  is  amended  in 
paragraph  (d)  by  revising  subparagraph 
(1)  and  clause  (iv)(o)  of  subparagraph  (4) 
to  read  as  follows: 

§  154.38  Composition  of  rate  schedule. 
***** 

(d)  Statement  of  rate.  (1)  Except  as 
permitted  in  $  154.52,  §  154.82  and  Part 
282,  all  rates  shall  be  clearly  stated  in 
cents  or  in  dollars  and  cents  per  unit. 
Only  the  rates  and  charges  to  be  used  in 
current  billing  shall  be  included  in  the 
rate  schedules.  *  *  * 

(4)  *  *  * 

(iv)(o)  Rate  changes  which  reflect 
both  the  projected  cost  of  purchased  gas 
and  a  revised  surcharge  to  clear  the 
amounts  accrued  in  the  deferred  account 
for  both  producer  and  pipeline  suppliers 
shall  be  computed  and  filed  not  more 
frequently  than  semi-annually.  Pipeline 
companies  may  reflect  in  their  rates 
such  changes  as  are  permitted  to 
producers  of  natural  gas  under  the 
Natural  Gas  Policy  Act  of  1978.  Pipeline 
companies  with  semi-annual  adjustment 
dates  may  not  reflect  in  their  purchased 
gas  pattern  any  supply  which  is  not 
attached  to  its  system  as  of  the  effective 
date  of  the  proposed  rate  change.  *  *  * 
***** 

PART  201— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT  (CLASS  A  AND 
CLASS  B) 

2.  Part  201,  account  191  is  amended  by 
revising  paragraph  A  to  read  as  follows: 

191  Unrecovered  purchased  gas  costs. 

A.  This  account  shall  include 
purchased  gas  costs  related  to 
Commission  approved  purchased  gas 
adjustment  clauses  when  such  costs  are 
not  included  in  the  utility's  rate 
schedules  on  file  with  the  Commission. 
This  account  shall  also  include  such 
other  costs  as  authorized  by  the 
Commission.  Costs  of  purchased  gas 
subject  to  passthrough  under  the 
incremental  pricing  requirements  of  the 
Commission  shall  be  excluded  from  this 
account  and  included  in  account  192.1, 
Unrecovered  Incremental  Gas  Costs. 
***** 

3.  Part  201  is  amended  to  add  a  new 
account  192.1  to  read  as  follows: 

192.1  Unrecovered  incremental  gas  costs. 

A.  This  account  shall  include  the 
unrecovered  costs  of  purchased  gas 
which  are  subject  to  passthrough  by 
means  of  an  incremental  pricing 


surcharge.  This  account  shall  also 
include  any  other  costs  authorized  by 
the  Commission. 

B.  This  account  shall  be  debited  and 
account  805.2,  Incremental  Gas  Cost 
Adjustments,  shall  be  credited  for 
unrecovered  costs  of  purchased  gas 
subject  to  incremental  pricing. 

C.  This  account  shall  be  credited  and 
account  805.2  debited  for  those  costs 
included  in  this  account  which  are 
passed  through  by  means  of  incremental 
pricing  surcharges. 

D.  Those  costs  accumulated  in  this 
account  for  gas  received  during  a 
calendar  month  which  are  not  subject  to 
passthrough  by  incremental  pricing 
surcharges  because  of  alternative  fuel 
price  ceilings  shall  be  transferred  to 
account  191,  Unrecovered  Purchased 
Gas  Costs,  no  later  than  the  end  of  the 
month  in  which  the  applicable 
surcharges  are  billed. 

E.  Separate  subaccounts  shall  be 
maintained  for  the  accumulation  of 
incremental  gas  costs  each  calendar 
month  and  the  passthrough  or  transfer 
of  such  costs  so  as  to  keep  each  period 
separate. 

4.  Part  201  is  amended  to  add  a  new 
account  192.2  to  read  a  follows: 

192.2  Unrecovered  incremental 
surcharges. 

A.  This  account  shall  include  any 
incremental  pricing  surcharges  passed 
through  to  the  company  by  pipeline 
suppliers. 

B.  This  account  shall  be  debited  and 
account  805.2,  Incremental  Gas  Cost 
Adjustments,  shall  be  credited  with  the 
amount  of  each  incremental  pricing 
surcharge  as  incurred. 

C.  This  account  shall  be  credited  and 
account  805.2  shall  be  debited  with  the 
amounts  included  in  this  account  which 
are  passed  through  to  customers. 

5.  Part  201  is  amended  to  add  a  new 
account  805.2  to  read  as  follows: 

805.2  Incremental  gas  cost  adjustments. 

A.  This  account  shall  be  credited  with 
the  costs  of  purchased  gas  which  are 
subject  to  passthrough  by  means  of 
incremental  pricing  surcharges. 

B.  This  account  shall  also  be  credited 
with  any  incremental  pricing  surcharges 
passed  through  to  the  company  by 
pipeline  suppliers. 

C.  This  account  shall  be  debited  with 
amounts  from  account  192.1, 
Unrecovered  Incremental  Gas  Costs, 
which  are  passed  through  by  means  of 
incremental  pricing  surcharges. 

D.  This  account  shall  also  be  debited 
with  amounts  from  account  192.2, 
Unrecovered  Incremental  Surcharges, 
which  are  passed  through  by  means  of 
incremental  pricing  surcharges. 


PART  204— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  A5T  (CLASS  C  AND 
CLASS  D) 

6.  Part  204,  account  191  is  amended  by 
revising  paragraph  A  to  read  as  follows: 

191  Unrecovered  purchased  gas  costa. 

A.  This  account  shall  include 
purchased  gas  costs  related  to 
Commission  approved  purchased  gas 
adjustment  clauses  when  such  costs  are 
not  included  in  the  utility's  rate 
schedules  on  file  with  the  Commission. 
This  account  shall  also  include  such 
other  costs  as  authorized  by  the 
Commission.  Costs  of  purchased  gas 
subject  to  passthrough  under  the 
incremental  pricing  requirements  of  the 
Commission  shall  be  excluded  from  this 
account  and  included  in  account  192.1, 
Unrecovered  Incremental  Gas  Costs. 
***** 

7.  Part  204  is  amended  to  add  a  new 
account  192.1  to  read  as  follows: 

192.1  Unrecovered  Incremental  gas  costs. 

A.  This  account  shall  include  the 
unrecovered  costs  of  purchased  gas 
which  are  subject  to  passthrough  by 
means  of  incremental  pricing 
surcharges.  This  account  shall  also 
include  any  other  costs  authorized  by 
the  Commission. 

B.  This  account  shall  be  debited  and 
account  731.2,  Incremental  Gas  Cost 
Adjustments,  shall  be  credited  for 
unrecovered  costs  of  purchased  gas 
subject  to  incremental  pricing. 

C.  This  account  shall  be  credited  and 
account  731.2  debited  for  those  costs 
included  in  this  account  which  are 
passed  through  by  means  of  incremental 
pricing  surcharges. 

D.  Those  costs  accumulated  in  this 
account  for  gas  received  during  a 
calendar  month  which  are  not  subject  to 
passthrough  by  incremental  pricing 
surcharges  because  of  alternative  fuel 
price  ceilings  shall  be  transferred  to 
account  191,  Unrecovered  Purchased 
Gas  Costs,  no  later  than  the  end  of  the 
month  in  which  the  applicable 
surcharges  are  billed. 

E.  Separate  subaccounts  shall  be 
maintained  for  the  accumulation  of 
incremental  gas  costs  each  calendar 
month  and  the  passthrough  or  transfer 
of  such  costs  so  as  to  keep  each  period 
separate. 

8.  Part  204  is  amended  to  add  a  new 
account  192.2  to  read  as  follows: 
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192.2  Unrecovered  Incremental 
surcharges. 

A.  This  account  shall  include  any 
incremental  pricing  surcharges  passed 
through  to  the  company  by  its  pipeline 
suppliers. 

B.  This  account  shall  be  debited  and 
account  731.2,  Incremental  Gas  Cost 
Adjustments,  shall  be  credited  with  the 
amount  of  each  incremental  pricing 
surcharge  as  incurred. 

C.  This  account  shall  be  credited  and 
account  731.2  shall  be  debited  with  the 
amounts  included  in  this  account  which 
are  passed  through  to  customers. 

9.  Part  204  is  amended  to  add  a  new 
account  731.2  to  read  as  follows: 

731.2  Incremental  gas  cost  adjustments. 

A.  This  account  shall  be  credited  with 
the  costs  of  purchased  gas  which  are 
subject  to  passthrough  by  means  of 
incremental  pricing  surcharges. 

B.  This  account  shall  also  be  credited 
with  any  incremental  pricing  surcharges 
passed  through  to  the  company  by  its 
pipeline  suppliers. 

C.  This  account  shall  be  debited  with 
amounts  from  account  192.1, 
Unrecovered  Incremental  Gas  Costs, 
which  are  passed  through  by  means  of 
incremental  pricing  surcharges. 

D.  This  account  shall  also  be  debited 
with  amounts  from  account  192.2, 
Unrecovered  Incremental  Surcharges, 
which  are  passed  through  by  means  of 
incremental  pricing  surcharges. 

10.  Subchapter  I  of  Chapter  I  is 
amended  by  adding  a  new  Part  282  to 
read  as  follows: 

PART  282— INCREMENTAL  PRICING 
Subpart  A— General  Rules  and  Definitions 

282.101  Purpose. 

282.102  Applicability  and  effective  date. 

282.103  Definitions. 

Subpart  B— Exemptions 

282.201  General  rule. 

282.202  Definitions. 

282.203  Exempt  end-uses. 

282.204  Obtaining  an  exemption. 

282.205  Change  of  circumstances. 

282.206  Petitions  for  exemptions  under 
section  206(d). 

Subpart  C— Determination  of  Costs  Subject 
to  Incremental  Pricing 

282.301  Costs  subject  to  incremental 
pricing. 

282.302  Gas  qualifying  under  more  than 
one  provision. 

282.303  First  sale  acquisition  cost. 

282.304  Incremental  pricing  threshold. 

Subpart  D— [Set  forth  in  Final  Rule  issued 
in  Docket  No.  RM 79-21] 

Subpart  E— Incremental  Pricing  Accounts 
and  Surcharges 

282.501  General  rule. 


Sec. 

282.502  Accounting. 

282.503  PGA  reduction. 

282.504  Incremental  pricing  surcharge. 

282.505  Recovery  of  amounts  in  excess  of 
maximum  surcharge  absorption  capabilities. 

282.506  Refunds. 

Subpart  F— Reporting  and  Filing 
Requirements 

282.601  FERC  gas  tariff  provisions. 

282.602  Tariff  sheets. 

282.603  Informational  filings. 

Authority:  This  part  is  issued  under  the 

Natural  Gas  Policy  Act  of  1978,  Pub.  L  95- 
621, 92  Stat.  335a  15  U.S.C.  3301,  et  seq. 

Subpart  A— General  Rules  and 
Definitions 

§  282.101  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
an  incremental  pricing  rule  in 
accordance  with  Title  II  of  the  Natural 
Gas  Policy  Act  of  1978.  The  rule  requires 
that  certain  costs  of  acquiring  natural 
gas  be  passed  through  as  a  surcharge  on 
sales  of  natural  gas  used  as  specified  in 
the  rule. 

§  282.102  Applicability  and  effective  date. 

(a)  Uses.  Natural  gas  used  as  boiler 
fuel  in  industrial  boiler  fuel  facilities  on 
and  after  January  1, 1980,  shall  be 
subject  to  incremental  pricing  under  this 
part. 

(b)  Costs.  Costs  described  in  Subpart 
C  and  incurred  by  natural  gas  suppliers 
on  or  after  January  1, 1980,  shall  be 
subject  to  this  part. 

(c)  Natural  gas  suppliers.  Interstate 
pipelines  and  local  distribution 
companies  shall  be  subject  to  this  part. 

(d)  Effective  date.  The  provisions  of 
this  part  shall  be  effective  November  1, 
1979,  provided  that  the  provisions  of 

§  §  282.201  through  282.206  shall  be 
effective  October  15, 1979. 

§  282.103  Definitions. 

For  purposes  of  this  part:  (a)  “Natural 
gas  supplier”  means  an  interstate 
pipeline  or  a  local  distribution  company. 

(b)  “Local  distribution  company” 
means  any  person  other  than  an 
interstate  pipeline  that  receives  gas 
directly  or  indirectly  from  an  interstate 
pipeline  and  which  is  engaged  in  the 
sale  of  natural  gas  for  resale  or  for  the 
ultimate  consumption.  A  person  is  not 
considered  as  having  received  gas 
directly  or  indirectly  from  an  interstate 
pipeline  if  the  only  service  performed  by 
an  interstate  pipeline  for  the  purchaser 
is  a  transportation  service. 

(c)  “Facility”  means  all  buildings  and 
equipment  located  at  the  same 
geographic  site  which  are  commonly 
considered  to  be  part  of  one  plant,  mill, 
refinery  or  other  industrial  complex. 

(d)  “Industrial  facility"  means  any 
facility  engaged  primarily  in  the 


extraction  or  processing  of  raw 
materials,  or  in  the  processing  or 
changing  of  raw  or  unfinished  materials 
into  another  form  or  product. 

(e)  “Non-exempt  industrial  boiler  fuel 
facility”  means  any  industrial  boiler  fuel 
facility  other  than  any  such  facility 
which  has  been  exempted  from  the 
provisions  of  this  part  in  accordance 
with  Subpart  B. 

(f)  “No.  2  fuel  oil”  means  No.  2  oil  as 
defined  in  the  standard  specification  for 
fuel  oils  published  by  the  American 
Society  for  Testing  and  Materials, 

ASTM  D  396-78. 

(g)  “No.  5  fuel  oil”  means  either  light 
or  heavy  No.  5  oil  as  defined  in  the 
standard  specification  for  fuel  oils 
published  by  the  American  Society  for 
Testing  and  Materials,  ASTM  D  396-78. 

(h)  “No.  6  fuel  oil”  means  No.  6  oil  as 
defined  in  the  standard  specification  for 
fuel  oils  published  by  the  American 
Society  for  Testing  and  Materials, 

ASTM  D  396-78. 

(i)  “Low  sulfur  fuel  oil”  means  any  oil 
containing  1  percent  (1%)  or  less  sulfur 
content  by  weight. 

(j)  “High  sulfur  fuel  oil”  means  any  oil 
containing  more  than  1  percent  (1%) 
sulfur  content  by  weight. 

(k)  “British  thermal  unit"  or  “Btu” 
shall  have  the  meaning  set  forth  in 
§  270.102. 

Subpart  B— Exemptions 

§  282.201  General  rule. 

(a)  Statutory  exemptions.  Natural  gas 
used  for  purposes  described  in  §  282.203 
shall  be  exempt  from  incremental 
pricing  as  provided  in  subsections  206 
(a),  (b)  and  (c)  of  the  NGPA.  Exemptions 
for  such  gas  may  be  obtained  in  the 
manner  prescribed  in  {  282.204. 
Adjustments  under  authority  of 
subsection  502(c)  of  the  NGPA  as  may 
be  necessary  to  prevent  special 
hardship,  inequity,  or  unfair  distribution 
of  burdens  may  be  obtained  as  provided 
in  §  1.41. 

(b)  Discretionary  exemptions. 

Petitions  for  an  exemption  under 
authority  of  subsection  206(d)  of  the 
NGPA  may  be  filed  in  the  manner 
prescribed  in  $  282.206. 

§282.202  Definitions. 

For  the  purposes  of  this  subpart: 

(a)  “Agricultural  use”  means  any  use 
of  natural  gas: 

(l)  which  is  certified  by  the  Secretary 
of  Agriculture  under  7  CFR  §  2900.3  as 
an  “essential  agricultural  use”  pursuant 
to  section  401(c)  of  the  NGPA;  or 

(2)  which  is  used  in  the  following 
textile  manufacturing  operations  limited 
as  set  forth  below  to  the  production  or 
processing  of  natural  fiber,  as  set  forth 
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in  the  Standard  Industrial  Classification 
Manual — 1972: 

Industry  SIC  No.  and  Industry  Description 

221  Broad  Woven  Fabric  Mills,  Cotton 

222  Broad  Woven  Fabric  Mills,  Man-made 
Fiber  and  Silk  (natural  fiber  processing 
only) 

223  Broad  Woven  Fabric  Mills,  Wool 
(Including  Dyeing  and  Finishing) 

224  Narrow  Fabrics  and  Other  Smallwares 
Mills:  Cotton,  Wool  Silk,  and  Man-made 
Fiber  (natural  fiber  processing  only) 

2257  Circular  Knit  Fabric  Mills  (natural  fiber 
processing  only) 

2258  Warp  Knit  Fabric  Mills  (natural  fiber 
processing  only) 

226  Dyeing  and  Finishing  Textiles.  Except 
Wool  Fabrics  and  Knit  Goods  (natural 
fiber  processing  only) 

228  Yam  and  Thread  Mills  (natural  fiber 
processing  only) 

2291  Felt  Goods,  Except  Woven  Felts  and 
Hats  (natural  fiber  processing  only) 

2293  Paddings  and  Upholstery  Filling  (natural 
fiber  processing  only) 

2294  Processed  Waste  and  Recovered  Fibers 
and  Flock  (natural  fiber  processing  only) 

2295  Coated  Fabric,  Not  Rubberized  (natural 
fiber  processing  only) 

2297  Nonwoven  Fabrics  (natural  fiber 
processing  only) 

2299  Textile  Goods,  Not  Elsewhere  Classified 
(natural  fiber  processing  only) 

(b)  "School”  means  a  facility  the 
primary  function  of  which  is  the  delivery 
of  instruction  to  regularly  enrolled 
students  in  attendance  at  such  facility. 
Facilities  used  for  both  educational  and 
non-educational  activities  are  not 
included  under  this  definition  unless  the 
latter  activities  are  merely  incidental  to 
the  delivery  of  instruction. 

(c)  “Hospital”  means  a  facility  the 
primary  function  of  which  is  the  delivery 
of  medical  care  to  patients  who  remain 
at  the  facility.  Outpatient  clinics  or 
doctor’s  offices  are  not  included  in  this 
definition.  Nursing  homes  and 
convalescent  homes  are  included  in  this 
definition. 

(d)  "Similar  institution"  means  a 
facility  the  primary  function  of  which  is 
the  same  as  the  primary  function  of  the 
facility  to  which  it  is  compared. 

(e)  “Qualifying  cogeneration  facility" 
means  a  cogeneration  facility  which 
meets  the  requirements  prescribed  by 
the  Commission  pursuant  to  section  201 
of  the  Public  Utility  Regulatory  Policies 
Act  of  1978. 

§  282.203  Exempt  end-uses. 

The  incremental  pricing  provisions  of 
this  part  shall  only  apply  to  industrial 
facilities  which  use  natural  gas  as  a 
boiler  fuel.  In  addition,  in  accordance 
with  the  provisions  of  sections  206  (a), 

(b),  and  (c)  of  the  NGPA,  natural  gas 
used  for  the  following  purposes  shall  be 
exempt  from  incremental  pricing  under 
this  part: 


(a)  all  gas  used  for  boiler  fuel  by  an 
industrial  boiler  fuel  facility  which  was: 

(1)  in  existence  on  November  9, 1978; 
and 

(2)  did  not  consume  more  than  an 
average  of  300  Mcf  per  day  for  boiler 
fuel  during  any  calendar  month  of 
calendar  year  1977; 

(b)  all  gas  used  for  an  agricultural  use; 

(c)  all  gas  used  in  a  school,  hospital, 
or  similar  institution; 

(d)  all  gas  used  for  the  generation  of 
electricity  by  an  electric  utility;  and 

(e)  all  gas  used  in  a  qualifying 
cogeneration  facility. 

§  282.204  Obtaining  an  exemption. 

(a)  General.  This  section  establishes 
procedures  by  which  owners  or 
operators  of  industrial  boiler  fuel 
facilities  may  obtain  an  exemption  for 
natural  gas  used  for  the  purposes 
described  in  §  282.203. 

(b)  Determination  of  industrial  boiler 
fuel  facilities.  On  or  before  October  15, 
1979,  each  natural  gas  supplier  shall 
determine  which  facilities  served 
directly  by  it  are  industrial  boiler  fuel 
facilities. 

(c)  Exemption  on  the  basis  of 
company  records.  (1)  On  or  before 
October  15, 1979,  each  natural  gas 
supplier  shall  determine  from  an 
examination  of  its  records  which 
industrial  boiler  fuel  facilities,  as 
identified  under  paragraph  (b),  were  in 
existence  on  November  9, 1978,  and 
either: 

(1)  did  not  use  more  than  an  average 
of  300  Mcf  per  day  during  any  calendar 
month  of  calendar  year  1977;  or 

(ii)  did  not  use  more  than  an  average 
of  300  Mcf  per  day  for  boiler  fuel  during 
any  calendar  month  of  calendar  year 
1977. 

(2)  The  natural  gas  supplier  shall  treat 
an  industrial  boiler  fuel  facility  for 
which  an  affirmative  determination  is 
made  under  subparagraph  (1)  as  exempt 
from  incremental  pricing  under  this  part 
without  further  action  by  the  owner  or 
operator  of  the  facility. 

(d)  Exemption  on  the  basis  of 
affidavit  (1)  Commission  to  provide 
exemption  affidavits.  On  and  after 
October  3, 1979,  exemption  affidavits  as 
described  in  subparagraph  (3)  will  be 
available  to  natural  gas  suppliers  for 
purposes  of  subparagraph  (2)  and  to  any 
other  interested  person  upon  request 
from  the  Office  of  Public  Information, 
Federal  Energy  Regulatory  Commission, 
Room  1000, 825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426. 

(2)  Availability  from  natural  gas 
suppliers,  (i)  Initial  service.  Not  later 
than  October  15, 1979,  each  natural  gas 
supplier  shall  mail  or  otherwise  supply 
an  exemption  affidavit,  as  described  in 


subparagraph  (3),  to  the  owner  or 
operator  of  each  industrial  boiler  fuel 
facility  on  such  natural  gas  supplier’s 
system  which  the  natural  gas  supplier 
did  not  determine  to  be  exempt  pursuant 
to  paragraph  (c). 

(ii)  Response  date.  Natural  gas 
suppliers  which  supply  exemption 
affidavits  under  clause  (i)  shall  request 
that  executed  affidavits  be  filed  on  or 
before  November  1, 1979,  in  accordance 
with  subparagraph  (4). 

(iii)  Ongoing  availability.  After 
October  15, 1979,  natural  gas  suppliers 
shall  make  exemption  affidavits 
available  at  their  principal  place  of 
business  on  an  ongoing  basis  during 
regular  business  hours. 

(3)  Contents  of  exemption  affidavit,  (i) 
The  exemption  affidavit  will  provide  the 
owner  or  operator  of  an  industrial  boiler 
fuel  facility  with  the  opportunity  to 
respond  to  the  following  questions: 

(A)  Was  the  customer’s  facility  in 
existence  on  November  9, 1978,  and  did 
the  facility,  on  the  basis  of  records, 
documents,  or  data  in  the  customer’s 
possession,  consume  no  more  than  an 
average  of  300  Mcf  per  day  as  boiler  fuel 
during  any  calendar  month  of  calendar 
year  1977? 

(B)  Is  all  of  the  natural  gas  consumed 
at  the  customer’s  facility  used  as  boiler 
fuel  for  an  agricultural  use? 

(C)  Is  the  customer's  facility,  in  its 
entirety,  a  school,  hospital,  or  similar 
facility? 

(D)  Is  the  customer’s  facility,  in  its 
entirety,  used  for  the  generation  of 
electricity  by  an  electric  utility? 

(E)  Is  the  customer’s  facility,  in  its 
entirety,  a  qualifying  cogeneration 
facility? 

(F)  Is  a  portion,  though  not  all,  of  the 
gas  consumed  at  the  customer’s  facility 
used  as  boiler  fuel  for  an  agricultural 
use? 

(G)  Is  the  customer’s  facility,  in  part 
but  not  in  its  entirety,  a  school,  hospital, 
or  similar  facility? 

(H)  Is  the  customer’s  facility,  in  part 
but  not  in  its  entirety,  used  for  the 
generation  of  electricity  by  an  electric 
utility? 

(I)  Is  the  customer’s  facility,  in  part 
but  not  in  its  entirety,  a  qualifying 
cogeneration  facility? 

(ii)  The  exemption  affidavit  will  notify 
the  customer  that,  if  he  affirmatively 
responds  to  any  of  the  questions  (F) 
through  (I)  volumes  of  natural  gas  used 
in  the  customer’s  facility  will  be  exempt 
from  incremental  pricing  to  the  extent 
that: 

(A)  For  the  period  prior  to  November 
1, 1980,  the  customer  provides 
submetering  determinations  or  certified 
estimates  on  a  monthly  basis  to  his 
supplier  or  executes  an  agreement  with 


Federal  Register  /  Vol.  44,  No.  195  /  Friday,  October  5,  1979  /  Rules  and  Regulations 


57747 


his  supplier  so  as  to  establish  the 
volumes  of  natural  gas  used  in  his 
facility  which  will  be  exempt  from 
incremental  pricing;  and 

(B)  On  and  after  November  1, 1980, 
the  customer  maintains  submeters  and 
records,  or  obtains  a  purchase  order  for 
submeters  as  required  by  subparagraph 
(6). 

(iii)  The  exemption  affidavit  will 
indicate  the  record  retention  obligation 
which  may  be  incurred  by  the  customer 
under  subparagraph  (8)  of  this 
paragraph. 

(iv)  The  exemption  affidavit  will 
contain  such  other  information  as  may 
be  necessary  for  completion  and  return 
of  the  affidavit. 

(4)  Filing  of  exemption  affidavits.  In 
order  to  obtain  an  exemption  from 
incremental  pricing,  an  owner  or 
operator  of  an  industrial  boiler  fuel 
facility  shall  file  an  executed  exemption 
affidavit,  signed  and  dated  by  a 
responsible  official  associated  with  the 
facility,  under  oath,  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.,  20426,  and  send  a  copy  of  the 
executed  affidavit  to  the  natural  gas 
supplier  serving  the  industrial  boiler  fuel 
facility. 

(5)  Effect  of  filing  an  exemption 
affidavit,  (i)  If  the  owner  or  operator  of 
an  industrial  boiler  fuel  facility 
affirmatively  responds  to  any  of  the 
questions  (A)  through  (E),  as  set  out  in 
subparagraph  (3),  and  files  the  affidavit 
in  accordance  with  subparagraph  (4), 
then  natural  gas  used  in  the  facility  shall 
be  exempt  from  incremental  pricing 
under  this  part. 

(ii)  If  the  owner  or  operator  of  an 
industrial  boiler  fuel  facility 
affirmatively  responds  to  any  of  the 
questions  (F)  through  (I)  as  set  out  in 
subparagraph  (3),  and  files  the  affidavit 
in  accordance  with  subparagraph  (4), 
then  natural  gas  used  in  the  industrial 
boiler  fuel  facility  shall  be  exempt  from 
incremental  pricing  to  the  extent 
determined  in  accordance  with  the 
applicable  provision  of  subparagraph 
(6). 

(6)  Determination  of  extent  of  partial 
exemption,  (i)  If  the  owner  or  operator 
of  an  industrial  boiler  fuel  facility 
affirmatively  responds  to  question  (F)  as 
set  out  in  subparagraph  (3): 

(A)  For  the  period  January  1, 1980, 
through  October  31, 1980,  the  volume  of 
natural  gas  used  in  the  facility  which 
shall  be  exempt  from  incremental 
pricing  may  be  determined  monthly  on 
the  basis  of: 

(7)  submetering  determinations; 

(2)  estimates,  a6  signed  under  oath  by 
a  responsible  company  official,  that  are 
furnished  to  the  facility’s  natural  gas 


supplier  as  required  by  the  supplier  for 
billing  purposes;  or 

(3)  a  supplier-customer  agreement, 
signed  by  responsible  officials  of  the 
supplier  and  the  customer,  as  to  the 
volume  of  natural  gas  which  is 
consumed  by  the  customer  for  an 
agricultural  use.. 

(B)(7)  Subject  to  clause  ( 2 ),  on  and 
after  November  1, 1980,  the  volume  of 
natural  gas  used  in  the  facility  which 
shall  be  exempt  from  incremental 
pricing  shall  be  determined  on  the  basis 
of  and  to  the  extent  there  are  submeter 
reading  records  for  each  month,  as 
signed  under  oath  by  a  responsible 
company  official,  that  show  the  extent 
to  which  gas  is  consumed  for  an 
agricultural  use  and  that  are  furnished 
to  the  facility's  natural  gas  supplier  as 
required  by  the  supplier  for  billing 
purposes. 

(2)  Certified  monthly  estimates  or  a 
supplier-customer  agreement  may  be 
utilized  to  determine  the  volume  of 
natural  gas  consumed  in  the  facility  for 
an  agricultural  use  which  shall  be 
exempt  from  incremental  pricing  for  a 
period  following  November  1, 1980, 
provided  that  the  owner  or  operator  of 
the  facility  has  obtained  a  purchase 
order  for  all  submeters  which  will  be 
needed  in  the  facility  by  November  1, 
1980,  and  such  submeters  will  be 
installed  within  a  reasonable  period  of 
time. 

(ii)  If  the  owner  or  operator  of  an 
industrial  boiler  fuel  facility 
affirmatively  responds  to  any  of  the 
questions  (G)  through  (I): 

(A)  For  the  period  January  1, 1980, 
through  October  31, 1980,  the  volume  of 
natural  gas  used  in  the  facility  which 
shall  be  exempt  from  incremental 
pricing  may  be  determined  monthly  on 
the  basis  of: 

(7)  submetering  determinations; 

[2]  estimates,  as  signed  under  oath  by 
a  responsible  company  official,  for  each 
month  that  are  furnished  to  the  facility’s 
natural  gas  supplier  as  required  by  the 
supplier  for  billing  purposes;  or 

(3)  a  supplier-customer  agreement 
signed  by  responsible  officials  of  the 
supplier  and  the  customer,  as  to  the 
volume  of  natural  gas  which  is 
consumed  by  the  customer  for  an 
exempt  use. 

(B) (7)  Subject  to  clause  (2),  on  and 
after  November  1, 1980,  the  volume  of 
natural  gas  used  in  the  facility  which 
shall  be  exempt  from  incremental 
pricing  shall  be  determined  on  the  basis 
of  and  to  the  extent  there  are  submeters 
which  permit  determination  of  the 
volume  of  exempt  usage  and  which  are 
available  to  be  read  by  the  facility’s 
natural  gas  supplier,  or  on  the  basis  of 
and  to  the  extent  there  are  submeter 


reading  records  for  each  month,  as 
signed  under  oath  by  a  responsible 
company  official,  that  show  the  extent 
to  which  gas  is  consumed  for  an  exempt 
use  and  that  are  furnished  to  the 
facility's  natural  gas  supplier  as  required 
for  billing  purposes. 

(2)  Certified  monthly  estimates  or  a 
supplier-customer  agreement  may  be 
utilized  to  determine  the  volume  of 
natural  gas  consumed  in  the  facility  for 
an  exempt  use  which  shall  be  exempt 
from  incremental  pricing  for  a  period 
following  November  1, 1980,  provided 
that  the  owner  or  operator  of  the  facility 
has  obtained  a  purchase  order  for  all 
submeters  which  will  be  needed  in  the 
facility  by  November  1, 1980,  and  such 
submeters  will  be  installed  within  a 
reasonable  period  of  time. 

(7)  Effective  date  of  exemption,  (i)  If 
the  owner  or  operator  of  an  industrial 
boiler  fuel  facility  files  an  exemption 
affidavit  with  the  Commission  and 
sends  a  copy  to  the  facility’s  natural  gas 
supplier  in  accordance  with 
subparagraph  (4)  on  or  before  December 
31, 1979,  the  facility  shall  be  exempt 
from  incremental  pricing  in  accordance 
with  this  part  as  of  January  1, 1980. 

(ii)  If  the  owner  or  operator  of  an 
industrial  boiler  fuel  facility  files  an 
exemption  affidavit  with  the 
Commission  and  sends  a  copy  to  the 
facility’s  natural  gas  supplier  in 
accordance  with  subparagraph  (4)  on  or 
after  January  1, 1980,  the  facility  shall  be 
exempt  from  incremental  pricing  under 
this  part  as  of  the  beginning  of  the  first 
full  month  following  the  date  the 
exemption  affidavit  is  filed  with  the 
Commission  and  received  by  the 
facility’s  natural  gas  supplier. 

(8)  Record  retention.  If  the  owner  or 
operator  of  an  industrial  boiler  fuel 
facility  obtains  an  exemption  as  a  result 
of  affirmatively  responding  to  question 
(A)  as  set  out  in  subparagraph  (3),  the 
owner  or  operator  shall,  for  a  period  of 
at  least  three  years  from  the  date  of 
filing  the  exemption  affidavit,  retain  all 
records,  documents  or  data  which 
formed  the  basis  of  the  response. 

(e)  Public  availability  of  exemption 
information.  (1)  Executed  exemption 
affidavits.  Copies  of  executed 
exemption  affidavits  which  are  filed 
with  the  Commission  shall  be  available 
for  public  inspection  through  the  Office 
of  Public  Information,  Federal  Energy 
Regulatory  Commission,  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

(2)  Lists  of  non-exempt  facilities,  (i) 

On  or  before  January  15, 1980,  each 
natural  gas  supplier  shall  file  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  and  with 
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each  state  or  local  regulatory  authority 
having  appropriate  jurisdiction  over  the 
supplier,  a  list  of  all  industrial  boiler  fuel 
facilities  served  directly  by  the  supplier 
which  did  not  qualify  for  an  exemption 
under  paragraph  (c)  or  (d)  as  of 
December  31, 1S79. 

(ii)  On  or  before  January  15th  of  each 
year  after  1980,  each  natural  gas 
supplier  shall  file  writh  the  agencies 
specified  in  clause  (i)  a  revised  list  of  ail 
non-exempt  industrial  boiler  fuel 
facilities  served  directly  by  the  supplier. 
A  revised  list  shall  indicate  all  additions 
or  revisions  to  or  deletions  from  the 
prior  year’s  list. 

(iii)  Lists  of  non-exempt  industrial 
boiler  fuel  facilities  filed  in  accordance 
writh  clause  (i)  or  (ii)  shall  indicate  the 
alternative  fuel  capability  of  each 
facility  thereon,  as  established  in  accord 
writh  the  provisions  of  §  282.403. 

(iv)  Lists  of  non-exempt  facilities  filed 
in  accordance  writh  clause  (i)  or  (ii)  shall 
be  available  for  public  inspection 
through  the  Office  of  Public  Information. 
Federal  Energy  Regulatory  Commission, 
Room  1000,  825  North  Capitol  Street, 

N.E.,  Washington,  D.C.  20426. 

(f)  Protests.  (1)  Any  interested  person 
may  protest  the  exemption  of  an 
industrial  boiler  fuel  facility  from 
Incremental  pricing. 

(2)  The  procedures  set  forth  in  §  1.10 
shall  govern  the  filing  of  such  a  protest, 
except  that  any  person  filing  such  a 
protest  shall  serve  a  copy  of  the  protest 
on  the  affiant  of  the  exemption  affidavit. 

(3)  The  affiant  may  file  an  answer  to 
any  protest.  Such  answer  must  be  filed 
within  30  days  of  the  service  date  of  a 
protest.  The  affiant  shall  serve  a  copy  of 
the  answer  on  the  party  filing  the 
protest.  . 

§  282.205  Change  of  circumstances. 

(a)  General  rule.  (1)  If  circumstances 
change  with  respect  to  any  facility 
which  has  been  exempt  in  whole  or  in 
part  from  the  provisions  of  this  part  such 
that  the  basis  for  the  exemption  has 
changed  or  no  longer  exists,  the  owner 
or  operator  of  such  facility  shall 
promptly,  in  writing,  under  oath,  notify 
the  Commission  and  the  natural  gas 
supplier  serving  the  facility  that  the 
basis  for  the  exemption  has  changed  or 
no  longer  exists.  In  such  case,  the 
natural  gas  used  in  the  facility  shall  be 
subject  to  incremental  pricing 
surcharges  in  accordance  with  and  to 
the  extent  required  by  the  provisions  of 
this  part 

(2)  Such  notification  shall  be  marked, 
“Change  of  Exemption  Status  under 
Incremental  Pricing  Program"  and  shall 
be  filed  with  the  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street,  N.E.,  Washington,  D.C. 
20426. 

(3)  A  notification  filed  pursuant  to 
subparagraph  (1)  shall  be  effective  as  of 
the  beginning  of  the  first  full  month  of 
service  after  the  notification  is  filed  with 
the  Commission  and  is  received  by  the 
natural  gas  supplier  serving  the  facility. 

§  282.206  Petitions  for  exemptions  under 
section  206(d). 

(a)  General  rule.  Any  person  may 
petition  under  authority  of  subsection 
206(d)  of  the  NGPA  for  the  exemption,  in 
whole  or  in  part,  of  any  non-exempt 
industrial  boiler  fuel  facility  or  category 
thereof. 

(b)  Filing  requirements.  A  petition  for 
an  exemption  under  authority  of 
subsection  206(d)  shall: 

(1)  conform  to  the  requirements  of 
§1.7; 

(2)  contain  sufficient  information  and 
data  to  permit  review  of  the  petition  on 
the  merits;  and 

(3)  provide  an  analysis  of  any 
environmental  issues  which  are  relevant 
to  the  request  for  an  exemption. 

(c)  Notice.  Public  notice  of  the  filing  of 
a  petition  for  an  exemption  under 
authority  of  subsection  206(d)  shall  be 
given  with  opportunity  for  comment  by 
interested  persons. 

(d)  Denial  without  prejudice.  A 
petition  for  an  exemption  under 
authority  of  subsection  206(d)  which  is 
not  acted  upon  within  90  days  of  the 
date  for  submission  of  comments  shall 
be  deemed  denied  without  prejudice. 

Subpart  C — Determination  of  Costs 
Subject  to  Incremental  Pricing 

§  282.301  Costs  subject  to  incremental 
pricing. 

The  costs  specified  in  this  section  are 
acquisition  costs  which  shall  be  subject 
to  the  passthrough  provisions  of  this 
part. 

(a)  New  natural  gas.  In  the  case  of 
new  natural  gas  (as  defined  in  section 
102(c)  of  the  NGPA),  any  portion  of  the 
first  sale  acquisition  cost  of  such  natural 
gas  which  exceeds  the  incremental 
pricing  threshold  applicable  for  the 
month  in  which  the  delivery  of  such 
natural  gas  occurs  shall  be  subject  to 
this  part. 

(b)  Natural  gas  under  intrastate 
rollover  contract.  In  the  case  of  natural 
gas  delivered  under  a  rollover  contract 
which  was  not  committed  or  dedicated 
to  interstate  commerce  on  November  8, 
1978,  any  portion  of  the  first  sale 
acquisition  cost  of  such  natural  gas 
which  exceeds  the  incremental  pricing 
threshold  applicable  for  the  month  in 
which  the  delivery  occurs  shall  be 
subject  to  this  part. 


(c)  New,  onshore  production  well  gas. 
In  the  case  of  natural  gas  produced  from 
any  new,  onshore  production  well  (as 
defined  in  section  103(c)  of  the  NGPA), 
any  portion  of  the  first  sale  acquisition 
cost  of  such  natural  gas  which  exceeds 
the  incremental  pricing  threshold 
applicable  for  the  month  in  which  the 
delivery  of  such  natural  gas  occurs  shall 
be  subject  to  this  part. 

(d)  LNG  imports.  (1)  Subject  to  the 
provisions  in  subparagraph  (2),  in  the 
case  of  liquefied  natural  gas  imported 
into  the  United  States,  any  portion  of  the 
first  sale  acquisition  cost  of  such  natural 
gas  (whether  or  not  liquefied  when 
acquired)  which  exceeds  the 
incremental  pricing  threshold  applicable 
for  the  month  in  which  such  liquefied 
natural  gas  enters  the  United  States 
shall  be  subject  to  this  part. 

(2)  Costs  of  liquefied  natural  gas 
imported  into  the  United  States  shall  not 
be  subject  to  this  part  if: 

(i)  the  importation  of  the  liquefied 
natural  gas  was  authorized  under 
section  3  of  the  Natural  Gas  Act  on  or 
before  May  1, 1978; 

(ii)  an  application  for  such  authority 
was  pending  under  section  3  of  the 
Natural  Gas  Act  on  such  date,  except  as 
set  forth  in  subparagraph  (3)  below;  or 

(iii)  in  connection  with  the  granting  of 
any  authority  under  the  Natural  Gas  Act 
to  import  such  liquefied  natural  gas,  the 
Secretary  of  the  Department  of  energy 
or  the  Commission,  in  accordance  with 
the  Department  of  Energy  Organization 
Act  (or  any  delegation  or  assignment 
thereunder),  determines  that  a  contract 
binding  on  the  importer  or  other 
substantial  financial  commitment  of  the 
importer  was  made  on  or  before  such 
date,  except  as  set  forth  in  subparagraph 
(3)  below. 

(3)  Clauses  (ii)  and  (iii)  of 
subparagraph  (2)  shall  not  apply  with 
respect  to  any  liquefied  natural  gas 
imports  if,  in  connection  with  the 
granting  of  any  authority  under  the 
Natural  Gas  Act  to  import  such  liquefied 
natural  gas,  the  Secretary  of  the 
Department  of  Energy  or  the 
Commission,  in  accordance  with  the 
assignment  of  functions  under  the 
Department  of  Energy  Organization  Act, 
determines  that  the  portion  of  the  costs 
of  such  imports  as  described  in 
subparagraph  (1)  shall  be  subject  to  this 
part. 

(e)  Natural  gas  (other  than  LNG) 
imports.  (1)  Subject  to  subparagraph  (2), 
in  the  case  of  natural  gas  (other  than 
liquefied  natural  gas)  imported  into  the 
United  States,  any  portion  of  the  first 
sale  acquisition  cost  of  such  imported 
natural  gas  which  exceeds  the  maximum 
lawful  price,  per  million  Btu’s,  computed 
under  section  102  of  the  NGPA  (relating 
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to  new  natural  gas)  for  the  month  in 
which  such  natural  gas  enters  the 
United  States  without  regard  to  section 
110  of  the  NGPA,  shall  be  subject  to  this 
part. 

(2)  Subject  to  subparagraph  (3), 
subparagraph  (1)  shall  only  apply  to 
costs  of  volumes  of  natural  gas  (other 
than  liquefied  natural  gas)  imported  into 
the  United  States  which  exceed  both: 

(i)  the  maximum  delivery  obligations 
for  the  month  in  which  such  delivery  of 
natrual  gas  occurs,  as  specified  by 
contracts  entered  into  on  or  before  May 
1, 1978  and  in  effect  when  such  delivery 
occurs;  and 

(ii)  the  volume  of  natural  gas  imported 
into  the  United  States  by  the  interstate 
pipeline  involved  during  the 
corresponding  month  of  calendar  year 
1977. 

(3)  Subparagraph  (2)  notwithstanding, 
subparagraph  (1)  shall  apply  to  the 
portion  of  first  sale  acquisition  costs,  as 
described  in  subparagraph  (1),  of 
volumes  of  natural  gas  (other  than 
liquefied  natural  gas)  imported  into  the 
United  States  which  exceed  the  volume 
of  natural  gas  imported  into  the  United 
States  by  the  interstate  pipeline 
involved  during  calendar  year  1977  if,  in 
connection  with  the  granting  of  any 
authority  under  the  Natural  Gas  Act  to 
import  such  natural  gas,  the  Secretary  of 
the  Department  of  Energy  or  the 
Commission,  in  accordance  with  the 
assignment  of  functions  under  the 
Department  of  Energy  Organization  Act, 
determines  that  subparagraph  (1)  shall 
apply  with  respect  to  such  natural  gas 
imports. 

(f)  Stripper  well  natural  gas.  In  the 
case  of  stripper  well  natural  gas  (as 
defined  in  section  108(b)  of  the  NGPA) 
any  portion  of  the  first  sale  acquisition 
cost  of  such  natural  gas  which  exceeds 
the  maximum  lawful  price,  per  million 
Btu’s,  computed  under  section  102  of  the 
NGPA  (relating  to  new  natural  gas)  for 
the  month  in  which  the  delivery  of  such 
gas  occurs  without  regard  to  section  110 
of  the  NGPA,  shall  be  subject  to  this 
part. 

(g)  High-cost  natural  gas.  In  the  case 
of  high-cost  natural  gas  (as  defined  in 
section  107(c)  of  the  NGPA),  any  portion 
of  the  first  sale  acquisition  cost  of  such 
natural  gas  which  exceeds  130  percent 
of — 

(1)  the  weighted  average  per  barrel 
cost  of  No.  2  fuel  oil  landed  in  the 
greater  New  York  City  metropolitan 
area,  as  published  by  the  Energy 
Information  Administration  of  the 
Department  of  Energy,  during  the  month 
preceding  the  month  in  which  delivery 
of  such  natural  gas  occurs,  divided  by, 


(2)  a  Btu  conversion  factor  of  5.8 
million  Btu’s  per  barrel — shall  be  subject 
to  this  part. 

(h)  Alaska  Natural  Gas 
Transportation  System.  In  the  case  of 
natural  gas  produced  from  the  Prudhoe 
Bay  Unit  of  Alaska  (as  defined  in 
section  2  of  the  NGPA),  and  transported 
through  the  natural  gas  transportation 
system  approved  under  the  Alaska 
Natural  Gas  Transportation  Act  of  1976, 
the  following  amounts  shall  be  subject 
to  this  part: 

(1)  any  portion  of  the  first  sale 
acquisition  cost  of  natural  gas  which  is 
not  described  in  subparagraph  (2)  and 
which  exceeds  the  maximum  lawful 
price,  per  million  Btu's  computed  under 
section  109  of  the  NGPA  (relating  to 
other  categories  of  natural  gas)  for  the 
month  in  which  delivery  of  such  natural 
gas  occurs  without  regard  to  section  110 
of  the  NGPA;  and 

(2)  any  amount  paid  to  any  person 
(other  than  the  producer  of  such  natural 
gas  or  an  affiliate  of  such  producer)  for, 
or  attributable  to,  any  compressing, 
gathering,  processing,  treating, 
liquefying,  or  transporting  of  such 
natural  gas,  or  any  similar  service 
provided  with  respect  to  such  natural 
gas,  before  the  delivery  of  such  natural 
gas  to  such  system. 

(i)  Increased  state  severance  taxes.  (1) 
Subject  to  the  provisions  of 
subparagraph  (2),  any  portion  of  the  cost 
of  natural  gas  at  any  first  sale 
attributable  to  any  increase  in  the 
amount  of  state  severance  taxes  (as 
defined  in  section  110(c)  of  the  NGPA) 
which  results  from  a  provision  of  state 
law  enacted  on  or  after  December  1, 
1977,  shall  be  subject  to  this  part. 

(2)  Subparagraph  (1)  shall  not  apply  to 
any  increase  in  state  severance  taxes 
resulting  from  a  change  in  the  method  of 
computation  of  such  tax  by  reason  of 
any  provision  of  state  law  enacted  on  or 
after  December  1, 1977,  if: 

(i)  as  of  the  effective  date  of  such 
change  in  method  of  computation,  such 
increase  does  not  result  in  an  increase 
in  the  level  of  such  tax,  expressed  as  a 
percentage  of  the  weighted  average  first 
sale  price  of  natural  gas  produced  in 
such  state,  above  the  percentage  of  such 
average  first  sale  price  which  such  tax 
constituted  on  the  day  before  such 
effective  date;  and 

(ii)  such  provision  of  law  is  equally 
applicable  to  natural  gas  produced  in 
the  state  and  delivered  to  interstate 
commerce  and  to  natural  gas  produced 
in  the  state  and  not  so  delivered. 

(3)  The  price  to  be  used  in  determining 
the  weighted  average  first  sale  price  for 
purposes  of  subparagraph  (2)  shall  be 
the  price  paid  at  the  first  sale  which  is 
used  by  the  state  in  administering  such 


tax  (or  an  imputed  value,  if  the  state 
uses  an  event  other  than  a  first  sale  in 
administering  such  tax). 

(j)  Transactions  under  section  311(b) 
of  the  NGPA.  In  the  case  of  any  sale 
under  section  311(b)  of  the  NGPA  by  an 
intrastate  pipeline  to  an  interstate 
pipeline  or  a  local  distribution  company, 
any  portion  of  the  amount  paid,  per 
million  Btu’s,  by  the  purchaser  to  the 
intrastate  pipeline  which  exceeds  the 
incremental  pricing  threshold  for  the 
month  in  which  the  acquisition  of  the 
natural  gas  occurs  shall  be  subject  to 
this  part. 

(k)  Pipeline  produced  gas.  (1)  In  the 
case  of  any  natural  gas  produced  by  an 
interstate  pipeline  which  is  priced  in  its 
overall  cost  of  service,  without  regard  to 
the  cost  of  producing  the  gas,  any 
portion  of  the  first  sale  acquisition  cost 
imputed  under  §  282.303  shall  be  subject 
to  this  part  if  it  would  have  been  subject 
to  this  part  under  paragraphs  (a)  through 
(h)  had  the  gas  been  produced  by  an 
independent  producer  and  purchased  by 
the  interstate  pipeline  at  the  imputed 
level. 

(2)  Gas  produced  by  an  interstate 
pipeline  which  is  treated,  for  rate 
purposes,  on  a  cost  of  service  basis  and 
which  is  not  acquired  by  the  interstate 
pipeline  in  a  first  sale  shall  not  be 
subject  to  this  part. 

(3)  Costs  of  gas  produced  by 
producers  affiliated  with  interstate 
pipelines  shall  be  treated  as  costs 
incurred  for  production  by  an 
independent  producer  and  shall  be 
subject  to  this  part,  except  to  the  extent 
that  sale  of  such  gas  is  not  treated  as  a 
first  sale  under  the  NGPA. 

(l)  Surcharges  paid  to  other  pipelines. 
The  amount  of  any  incremental  pricing 
surcharge  (described  in  f  282.504)  paid 
by  any  interstate  pipeline  for  natural  gas 
acquired  by  such  pipeline  from  another 
pipeline  shall  be  subject  to  this  part. 

§  282.302  Gas  qualifying  under  more  than 
one  provision. 

If  natural  gas  qualifies  under  more 
than  one  paragraph  of  §  282.301,  the 
paragraph  which  reflects  the  highest 
threshold  shall  be  applicable  for 
purposes  of  determining  the  portion  of 
-  the  first  sale  acquisition  costs  of  such 
natural  gas  which  6hall  be  subject  to 
passthrough  under  this  part 

§  282.303  First  sale  acquisition  cost 

(a)  General  rule.  For  purposes  of  this 
part,  the  first  sale  acquisition  cost  of 
natural  gas  is: 

(1)  the  price  paid,  per  million  Btu’s,  in 
any  first  sale  of  such  natural  gas,  in  the 
case  of  any  natural  gas  produced  in  the 
United  States  and  acquired  in  such  first 
sale;  or 
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(2)  the  price  paid  for  such  natural  gas, 
per  million  Btu’s,  at  the  point  of  entry  to 
the  United  States,  in  the  case  of  natural 
gas  or  liquefied  natural  gas  imported 
into  the  United  States. 

(b)  State  serverance  taxes.  Any 
amount  of  state  severance  taxes  paid  at 
any  first  sale  shall  not  be  included  in 
determining  the  price  paid  for  purposes 
of  paragraph  (a). 

(c)  Pipeline  produced  gas.  A  first  sale 
acquisition  cost  shall  be  imputed  to  gas 
produced  by  an  interstate  pipeline 
which  is  acquired  by  the  interstate 
pipeline  in  a  transaction  which  is 
treated  as  a  first  sale  for  purposes  of 
Title  I  of  the  NGPA.  The  imputed  first 
sale  acquisition  cost  shall  be  the 
applicable  maximum  lawful  price  under 
Title  I  of  the  NGPA. 

§  262.304  Incremental  pricing  threshold. 

(a)  General  rule.  For  purposes  of  this 
part,  the  incremental  pricing  threshold 
applicable  for  any  month  shall  be: 

(1)  $1.48  per  million  Btu’s  in  the  case 
of  March  1978:  and 

(2)  in  the  case  of  any  month 
thereafter,  the  amount,  per  million  Btu’s 
determined  under  this  section  for  the 
preceding  month  multiplied  by  the 
monthly  equivalent  of  the  annual 
inflation  adjustment  factor  (as  defined 
in  section  101  (a)  of  the  NGPA) 
applicable  for  such  month. 

(b)  Publication.  Not  later  than  5  days 
before  the  beginning  of  each  month, 
commencing  with  January  1980,  the 
Commission  shall  issue  the  incremental 
pricing  threshold  applicable  for  such 
month.  As  soon  as  possible  thereafter, 
such  incremental  pricing  threshold  shall 
be  published  in  the  Federal  Register. 

Subpart  D— (Set  forth  in  Final  Rule 
issued  in  Docket  No.  RM79-21] 

Subpart  E— -  Incremental  Pricing 
Accounts  and  Surcharges 

§  282.501  General  Rule. 

(a)  Each  natural  gas  supplier  shall,  on 
a  monthly  basis,  accumulate  in  an 
unrecovered  incremental  gas  costs 
account,  as  provided  in  §  282.502,  the 
costs  described  in  paragraph  (a)  through 
(k)  of  §  282.301  as  being  subject  to 
passthrough  under  this  part. 

(b)  Each  interstate  pipeline  shall 
derive  a  reduced  PGA  rate  for  each  PGA 
period,  as  provided  in  §  282.503. 

(c)  Each  month,  in  accordance  with 

§  282.504,  each  natural  gas  supplier  shall 
bill  incremental  pricing  surcharges  to 
the  sale-for-resale  customers  and  the 
non-exempt  industrial  boiler  fuel 
facilities  on  the  supplier’s  system. 

(1)  Surcharges  shall  be  calculated  to 
recover  the  lesser  of  the  total 


incremental  gas  costs,  as  defined  in 
§  282.504,  which  were  incurred  by  the 
supplier  during  the  prior  month  or  an 
amount  equivalent  to  the  maximum 
surcharge  absorption  capability  of  the 
supplier’s  customers. 

(2)  The  maximum  surcharge 
absorption  capability  of  a  non-exempt 
industrial  boiler  fuel  facility  shall  be  the 
difference  between  the  cost  to  the 
facility  for  its  use  of  natural  gas, 
calculated  on  the  basis  of  the  rates  of  its 
natural  gas  suppliers  before  inclusion  of 
incremental  pricing  surcharges,  and  the 
cost  of  that  same  volume  of  natural  gas 
priced  at  the  alternative  fuel  price 
ceiling  applicable  to  the  facility.  In  the 
event  that  the  rate  of  its  natural  gas 
supplier  is  in  excess  of  the  alternative 
fuel  price  ceiling  applicable  to  the 
facility,  the  maximum  surcharge 
absorption  capability  of  the  facility  shall 
be  deemed  to  be  zero. 

(3)  The  maximum  surcharge 
absorption  capability  of  a  non-exempt 
industrial  boiler  fuel  facility  for  any 
calendar  month  shall  be  determined  on 
the  basis  of  a  meter  reading  made  at  the 
end  of  such  month,  provided  that  such 
meter  reading  may  be  made  no  earlier 
than  10  days  prior  to  the  last  day  of  the 
month. 

(d)  Each  month,  in  the  case  of 
interstate  pipelines,  the  amount 
accumulated  in  the  natural  gas 
supplier’s  unrecovered  incremental  gas 
costs  account  which  cannot  be 
recovered  by  way  of  incremental  pricing 
surcharges  shall  be  transferred  from  that 
account  to  account  191,  Unrecovered 
Purchased  Gas  Costs  and  recovered  in 
accordance  with  §  282.505. 

§  282.502  Accounting 

(a)  General  rule.  For  purposes  of 
incremental  pricing,  each  natural  gas 
supplier  shall  establish  an  unrecovered 
incremental  gas  costs  account,  an 
unrecovered  incremental  surcharges 
account  and  an  incremental  gas  cost 
adjustments  account. 

(b)  Establishment  of  accounts.  (1) 
Unrecovered  incremental  gas  costs 
account.  Each  natural  gas  supplier  shall 
establish  an  unrecovered  incremental 
gas  costs  account.  Such  account  shall  be 
designated  account  192.1,  Unrecovered 
Incremental  Gas  Costs,  for  interstate 
pipelines  following  the  Uniform  System 
of  Accounts,  Parts  201  and  204  of  this 
chapter.  The  underlying  records  of  such 
account  shall  be  maintained  to  permit 
identification  of: 

(i)  the  volumes  and  cost  of  each 
purchase  that  gave  rise  to  costs  being 
charged  to  the  account; 

(ii)  the  paragraph  of  §  282.301  under 
which  the  costs  associated  with  such 


purchase  qualify  for  inclusion  in  the 
account;  and 

(iii)  any  other  charges  to  the  account. 

(2)  Unrecovered  incremental 
surcharges  account.  The  unrecovered 
incremental  surcharges  account  shall  be 
designated  account  192.2,  Unrecovered 
Incremental  Surcharges,  for  interstate 
pipelines  following  the  Uniform  System 
of  Accounts,  Parts  201  and  204  of  this 
chapter.  The  underlying  records  of  this 
account  shall  be  maintained  so  as  to 
permit  identification  of  each  incremental 
pricing  surcharge  debited  to  the  account 
in  accordance  with  paragraph  (e). 

(3)  Incremental  gas  cost  adjustments 
account.  Each  natural  gas  supplier  shall 
establish  an  incremental  gas  cost  . 
adjustments  account.  Such  account  shall 
be  designated  account  805.2, 

Incremental  Gas  Cost  Adjustments,  for 
interstate  pipelines  following  the 
Uniform  System  of  Accounts,  Part  201  of 
this  chapter.  Such  account  shall  be 
designated  account  731.2,  Incremental 
Gas  Cost  Adjustments,  for  interstate 
pipelines  following  the  Uniform  System 
of  Accounts,  Part  204  of  this  chapter. 

(c)  Debiting  the  unrecovered 
incremental  gas  costs  account.  The 
unrecovered  incremental  gas  costs 
account  shall  be  debited  and  the 
incremental  gas  cost  adjustments 
account  shall  be  credited  with: 

(1)  costs  described  in  paragraphs  (a) 
through  (k)  of  §  282.301  which  are 
incurred  during  each  calendar  month; 
and 

(2)  any  other  costs  as  permitted  by 
order  of  the  Commission. 

(d)  Crediting  the  unrecovered 
incremental  gas  costs  account.  (1)  The 
unrecovered  incremental  gas  costs 
account  shall  be  credited  and  the 
incremental  gas  cost  adjustments 
account  shall  be  debited  when  costs 
included  in  the  unrecovered  incremental 
gas  costs  account  are  recovered  by 
means  of  incremental  pricing 
surcharges. 

(2)  The  unrecovered  incremental  gas 
costs  account  shall  be  credited  with  any 
amount  which  was  accumulated  in  the 
account  for  gas  received  during  a 
calendar  month  but  which,  due  to  the 
alternative  fuel  price  ceilings 
established  pursuant  to  §  282.404, 
cannot  be  collected  by  way  of 
incremental  pricing  surcharges  to  be 
billed  during  the  subsequent  month. 

Such  amount  may  be  transferred  to 
account  191  immediately,  but  no  later 
than  the  end  of  the  month  in  which  the 
applicable  surcharges  are  billed. 

(e)  Debiting  the  unrecovered 
incremental  surcharges  account.  A 
natural  gas  supplier's  unrecovered 
incremental  surcharges  account  shall  be 
debited  and  the  incremental  gas  cost 
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adjustments  account  shall  be  credited 
with  any  incremental  pricing  surcharge 
which  is  billed  to  it  by  its  supplier  in 
accordance  with  a  tariff  sheet  filed  by 
such  supplier  in  accordance  with 
§  282.602. 

(f)  Crediting  the  unrecovered 
incremental  surcharges  account.  The 
unrecovered  inpremental  surcharges 
account  shall  be  credited  and  the 
incremental  gas  cost  adjustments 
account  shall  be  debited  for  those 
amounts  which  are  recovered  by  means 
of  incremental  pricing  surcharges. 

§  282.503  PGA  reduction. 

(a)  General  rule.  (1)  An  interstate 
pipeline  company  which  files  purchased 
gas  adjustment  (PGA)  rate  changes  with 
the  Commission  under  authority  of 
§  154.38(d)  shall,  each  PGA  period, 
reduce  its  total  projected  gas  acquisition 
cost  by  the  amount  which  it  projects  it 
will  recover  during  the  next  PGA  period 
through  incremental  pricing  surcharges. 
The  total  projected  gas  acquisition  cost, 
as  reduced,  shall  be  used  to  derive  the 
pipeline’s  PGA  rate  for  the  coming  PGA 
period  in  the  manner  prescribed  in  the 
pipeline’s  effective  PGA  provision. 

^  ^  A  A 

A  1(A1  -  R,  )  V  ]_  I(A,  - 

M  =  a 

1  +  +  1  ♦ 


where: 

Jvl= Projected  MSAC  of  the  non¬ 
exempt  industrial  boiler  fuel  facility. 

A  =  Projected  alternative  fuel  price 
ceiling  for  the  non-exempt  industrial 
boiler  fuel  facility,  plus  taxes,  as 
determined  in  accordance  with 
subparagraph  (2). 

ft  =  Projected  rate  per  million  Btu’s 
(excluding  any  incremental  pricing 
surcharge),  plus  taxes,  at  which  the  non¬ 
exempt  industrial  boiler  fuel  facility  will 
purchase  natural  gas,  as  determined  in 
accordance  with  subparagraph  (3). 

Projected  volume  of  natural  gas 
(at  1,000  Btu’s  per  cubic  foot)  that  the 
non-exempt  industrial  boiler  fuel  facility 
will  purchase  from  the  natural  gas 
supplier  and  use  for  boiler  fuel,  as 
estimated  for  each  of  the  months  “1" 
through  “n”  of  the  PGA  period. 

?= Projected  total  percentage  tax  rate 
reflecting  any  state  and  local  taxes 
applicable  to  an  incremental  pricing 
surcharge. 

n=Last  month  of  the  PGA  period. 

(2)(i)  As  a  value  for  “A"  for  each  of 
the  months  “1”  through  “n”  of  the 
coming  PGA  period,  a  natural  gas 
supplier  shall  use  the  most  recently 
established  alternative  fuel  price  ceiling 
applicable  to  the  facility,  plus  taxes, 


(2)  The  amount  which  an  interstate 
pipeline  projects  it  will  recover  through 
incremental  pricing  surcharges  during  a 
PGA  period  shall  be  the  lesser  of: 

(i)  the  costs  subject  to  incremental 
pricing,  as  described  in  paragraphs  (a) 
through  (1)  of  §  282.301,  which  the 
pipeline  projects  it  will  incur  during  the 
coming  PGA  period;  or 

(ii)  the  total  of  the  projected  maximum 
surcharge  absorption  capabilities 
(MSAC)  of  each  of  the  non-exempt 
industrial  boiler  fuel  facilities  directly 
served  by  the  pipeline,  as  computed  in 
accordance  with  paragraph  (b),  plus  the 
total  of  the  projected  MSAC’s  of  the 
pipeline’s  sale-for-resale  customers,  as 
determined  by  each  of  the  customers  in 
accordance  with  paragraph  (c)  and 
reported  to  the  pipeline  in  accordance 
with  paragraph  (d). 

(b)  Projected  MSAC  of  a  non-exempt 
industrial  boiler  fuel  facility.  (1)  The 
projected  MSAC  of  a  non-exempt 
industrial  boiler  fuel  facility  for  a 
coming  PGA  period  shall  be  calculated 
by  a  natural  gas  supplier  in  accordance 
with  the  following  formula,  in  which  the 
symbol  “  A  ”  indicates  a  projection: 


A  A  AAA 

R?)  V?1  [(A„  -  Rn)  Vn) 

A  A 

T_  +  . . .  ♦  1  ♦  T 

2  n 


unless  the  supplier  elects  to  estimate  the 
applicable  alternative  fuel  price  ceilings 
for  each  of  the  months  of  the  PGA  • 
period.  In  that  case,  the  estimated 
ceilings,  plus  taxes,  may  be  used  as 
values  for  "A”. 

(ii)  If  a  local  distribution  company 
desires  assistance  in  estimating 
applicable  alternative  fuel  price  ceilings 
for  each  of  the  months  of  the  coming 
PGA  period,  the  interstate  pipeline 
which  supplies  the  local  distribution 
company  shall  provide  such  assistance. 

(3)(i)  Local  distribution  company.  As 
a  value  for  “ft”  for  each  of  the  months 
“1"  through  “n"  of  the  coming  PGA 
period,  a  local  distribution  company 
shall  use  its  effective  rate  per  million 
Btu's  at  the  time  of  projection,  plus  taxes 
but  exclusive  of  any  incremental  pricing 
surcharges,  unless  the  local  distribution 
company  elects  to  adjust  such  rate  to 
reflect  general  rate  changes  which  it  is 
known  will  occur  during  the  PGA  period 
under  authority  of  a  state  or  local 
regulatory  body.  If  the  local  distribution 
company  elects  to  adjust  the  rate,  the 
values  used  for  “ft”  may  reflect  the 
adjustments  for  the  months  of  the  PGA 
period  for  which  the  adjustments  are 
appropriate. 


(ii)  Interstate  pipeline.  As  a  value  for 
“ft”  for  each  of  the  months  “1”  through 
“n”  of  the  coming  PGA  period,  ab 
interstate  pipeline  shall  use  its  effective 
contract  rate  per  million  Btu’s  at  the 
time  of  projection,  plus  taxes  but 
exclusive  of  any  incremental  pricing 
surcharges,  unless  the  pipeline  elects  to 
adjust  such  rate  to  reflect  rate  changes 
which  it  is  known  will  occur  during  the 
PGA  period. 

(c)  Projected  MSAC  of  a  sale-for- 
resale  customer.  With  respect  to  each  of 
its  natural  gas  suppliers,  the  projected 
MSAC  of  a  sale-for-resale  customer 
shall  be  derived  by  adding  the  sum  of 
the  projected  MSAC’s  of  the  non-exempt 
industrial  boiler  fuel  facilities  served 
directly  by  the  sale-for-resale  customer, 
as  determined  in  accordance  with 
paragraph  (b),  to  the  sum  of  the 
projected  MSAC’s  of  the  customer’s  own 
sale-for-resale  customers,  as  reported  in 
accordance  with  paragraph  (d),  and 
multiplying  the  resulting  total  by  the 
percentage  reflecting  the  ratio  between: 

(1)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  which  the  customer 
estimates  it  will  purchase  from  the 
supplier  during  the  coming  PGA  period; 
and 

(ii)  the  total  of: 

(A)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  which  the  customer 
estimates  it  will  purchase  from 
interstate  pipelines; 

(B)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  which  is  included  in 
any  of  the  categories  specified  in 
paragraphs  (a)  through  (k)  of  §  282.301 
and  which  the  customer  estimates  it, will 
purchase  from  sources  other  than 
interstate  pipelines;  and 

(C)  if  the  sale-for-resale  customer  is 
an  interstate  pipeline,  the  estimated 
volume  of  pipeline  produced  natural  gas 
(at  1,000  Btu’s  per  cubic  foot)  to  which  a 
first  sale  acquisition  cost  will  be 
imputed  under  paragraph  (c)  of 

§  282.303. 

(D)  Reporting.  (1)  Pipeline  to  request 
information.  Prior  to  the  beginning  of 
each  of  its  PGA  periods,  each  interstate 
pipeline  shall  request  that  each  of  its 
sale-for-resale  customers  report  to  it  the 
customer’s  projected  MSAC  in  a  timely 
fashion. 

(2)  Pipeline  customers  to  report.  Each 
natural  gas  supplier  shall  respond  to  the 
requests  of  interstate  pipelines  for 
projected  MSAC’s  for  a  coming  PGA 
period  in  a  timely  fashion. 

(e)  Scheduling  by  the  Commission.  In 
those  instances  where  the  Commission 
finds  that  natural  gas  suppliers  have  not 
arranged  for  the  reporting  of  information 
in  accordance  with  this  section,  the 
Commission  shall  prescribe  by  order  an 
appropriate  schedule  for  the  expeditious 
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transmission  of  the  information 
necessary  for  interstate  pipelines  to 
make  their  regular  PGA  filings  with  the 
Commission. 

§  282.504  Incremental  pricing  surcharge. 

(a)  General  rule.  Each  natural  gas 
supplier  shall  include  an  incremental 
pricing  surcharge,  stated  as  a  dollar 
amount,  in  its  monthly  bills  to  the  non- 
exempt  industrial  boiler  fuel  facilities 
and  sale-for-resale  customers  on  its 
system.  Surcharges  billed  to  non-exempt 
industrial  boiler  fuel  facilities  shall  be 
determined  in  accordance  with 
paragraph  (c).  Surcharges  billed  to  sale- 
for-resale  customers  shall  be  determined 
in  accordance  with  paragraph  (d).  Such 
surcharges  shall  recover,  subject  1o  the 
limitation  of  the  alternative  fuel  price 
ceilings  described  in  §  282  404.  the  total 
incremental  gas  coBts  as  defined  in 
paragraph  (b),  which  were  incurred  by 
the  natural  gas  supplier  during  the 
previous  month. 

(b)  Definitions.  For  purposes  of  this 
section  “total  incremental  gas  costs" 
means  the  sum  of  the  following: 

(1)  the  amount  of  the  costs 
accumulated  in  a  natural  gas  supplier's 
unrecovered  incremental  ges  cost 
account  for  a  period;  and 

(2)  any  incremental  pric:ng  surcharges 
imposed  on  the  natural  gas  supplier  by 
its  own  suppliers)  for  that  period. 

(c)  Surcharges  on  non-exempt 
industrial  boiler  fuel  f  acilities  (1) 
General  rule.  The  incremental  pricing 
surcharge  to  be  billed  for  the  previous 
month  by  a  natural  gas  supplier  for  each 
of  the  non-exempt  industrial  boiler  fuel 
facilities  which  it  directly  serves  shall, 
subject  to  subparagraph  (4),  be  the 
lesser  of: 

(1)  the  MSAC  of  the  non-exempt 
industrial  boiler  fuel  facility  for  the 
previous  month,  as  determined  in  the 
manner  described  in  subparagraph  (2); 
or 

(ii)  the  non-exempt  industrial  boiler 
fuel  facility’s  pro  rata  share  of  the  total 
incremental  gas  costs  incurred  by  its 
natural  gas  supplier  during  the  previous 
month,  as  determined  in  the  manner 
described  in  subparagraph  (3)  of  this 
paragraph. 

(2)  MSAC  of  a  non-exempt  industrial 
boiler  fuel  facility,  (i)  The  MSAC  of  a 
non-exempt  industrial  boiler  fuel  facility 
for  the  previous  month  shall  be 
determined  in  accordar.ce  with  the 
following  formula: 

l(A-R)(V)l 
M=  _ 


where: 

M  =  MSAC  of  the  non-exempt  industrial 
boiler  fuel  facility. 

A  =  Alternative  fuel  price  ceiling  applicable 
to  the  non-exempt  industrial  boiler  fuel 
facility  for  the  previous  month,  plus 
taxes. 

R  -  Rate  per  million  Btu’s  (excluding  any 
incremental  pricing  surcharge),  plus 
taxes,  at  which  the  non-exempt 
industrial  boiler  fuel  facility  purchased 
gas  from  the  natural  gas  supplier  during 
the  previous  month. 

V  =  Volume  of  natural  gas  (at  1,000  Btu's  per 
cubic  foot)  supplied  by  the  natural  gas 
supplier  to  the  non-exempt  industrial 
boiler  fuel  facility  for  boiler  fuel  use 
during  the  previous  month,  as 
determined  in  accordance  with  clause 
(ii). 

T  =  Total  percentage  tax  rate  reflecting  any 
state  and  local  taxes  applicable  to  an 
incremental  pricing  surcharge. 

(ii)(A)  For  the  period  January  1, 1980, 
through  October  31, 1980,  the  volume  of 
natural  gas  supplied  to  a  non-exempt 
industrial  boiler  fuel  facility  for  boiler 
fuel  use  during  a  month  may  be 
determined  on  the  basis  of: 

(7)  submetering  determinations; 

(2)  estimates,  as  signed  under  oath  by 
a  responsible  company  official,  that  are 
furnished  to  the  facility’s  natural  gas 
supplier  as  required  by  the  supplier  for 
billing  purposes;  or 

(J)  a  supplier-customer  agreement, 
signed  by  responsible  officials  of  the 
supplier  and  the  customer. 

(B)(7)  Subject  to  clause  (2),  on  and 
after  November  1, 1980,  the  volume  of 
natural  gas  supplied  by  a  natural  gas 
supplier  to  a  non-exempt  industrial 
boiler  fuel  facility'  for  boiler  fuel  use 
during  a  month  shall  be  deemed  to  be 
the  total  volume  of  natural  gas  supplied 
to  the  facility  during  the  month,  unless 
the  natural  gas  supplier  serving  the 
facility  distinguishes  the  volumes  used 
for  boiler  fuel  from  the  volumes  not  so 
used  on  the  basis  of  submeter  readings. 
If  volumes  used  for  boiler  fuel  are  so 
identified,  such  volumes  shall  be  used 
for  purposes  of  determining  the  MSAC 
of  the  non-exempt  industrial  boiler  fuel 
facility  in  accordance  with  clause  (i). 

(2)  Certified  monthly  estimates  or  a 
supplier-customer  agreement  may  be 
utilized  to  determine  the  volume  of 
natural  gas  consumed  in  the  facility  for 
boiler  fuel  use  for  a  period  following 
November  1, 1980,  provided  that  the 
owner  or  operator  of  the  facility  has 
obtained  a  purchase  order  for  all 
submeters  which  will  be  needed  in  the 
facility  by  November  1, 1980,  and  such 
submeters  will  be  installed  within  a 
reasonable  period  of  time. 

(3)  Pro  rata  share  of  total  incremental 
gas  costs.  A  non-exempt  industrial 
boiler  fuel  facility’s  pro  rata  share  of  the 
total  incremental  gas  costs  incurred  by 


its  natural  gas  supplier  during  the 
previous  month  shall  be  determined  by 
multiplying  the  total  incremental  gas 
costs  by  a  percentage  reflecting  the  ratio 

between: 

(i)  the  MSAC  of  the  non-exempt 
industrial  boiler  fuel  facility  for  the 
previous  month,  as  determined  in 
accordance  with  subparagraph  (2);  and 

(ii)  the  sum  of  the  MSACs  of  the  non¬ 
exempt  industrial  boiler  fuel  facilities  on 
the  natural  gas  supplier’s  system,  as 
determined  for  the  previous  month  in 
accordance  with  subparagraph  (2),  plus 
the  sum  of  MSAC’s  reported  to  the 
natural  gas  supplier  by  its  sale-for- 
resale  customers  for  the  previous  month. 

(4)  Optional  billing  procedures  for 
local  distribution  companies.  A  local 
distribution  company  may  elect  to  bill 
non-exempt  industrial  boiler  fuel 
facilities  served  by  it  at  the  level  of  the 
alternative  fuel  price  ceilings  plus  taxes 
which  are  applicable  to  such  facilities. 

(i)  If  a  local  distribution  company  bills 
a  non-exempt  industrial  boiler  fuel 
facility  at  the  level  of  the  applicable 
alternative  fuel  price  ceiling  for  service 
during  the  previous  month  and  the 
MSAC  of  the  nonrexempt  boiler  fuel 
facility  for  such  month  exceeds  the 
facility’s  pro  rata  share  of  the  total 
incremental  gas  costs  incurred  by  the 
local  distribution  company  during  the 
previous  month,  then  such  local 
distribution  company  shall  refund  the 
excess  to  the  facility  in  the  next  bill 
rendered  to  the  facility. 

(d)  Surcharges  on  sale-for-resale 
customers. 

(1)  General  rule.  The  incremental 
pricing  surcharge  to  be  collected  by  a 
natural  gas  supplier  from  each  of  its 
sale-for-resale  customers  shall  be  the 
lesser  of: 

(1)  the  MSAC  of  the  sale-for-resale 
customer  for  the  previous  month,  as 
determined  by  the  customer  in  the 
manner  described  in  subparagraph  (2)  of 
this  paragraph  and  reported  to  the 
natural  gas  supplier  pursuant  to 
paragraph  (e);  or 

(ii)  the  sale-for-resale  customer’s  pro 
rata  share  of  the  total  incremental  gas 
costs  incurred  by  its  natural  gas  supplier 
during  the  previous  month,  such  share 
being  determined  in  the -manner 
described  in  subparagraph  (3)  of  this 
paragraph. 

(2)  MSAC  of  a  sale-for-resale 
customer.  With  respect  to  each  of  its 
natural  gas  suppliers,  the  MSAC  of  a 
sale-for-resale  customer  shall  be  derived 
by  adding  the  sum  of  the  MSAC’s  of  the 
non-exempt  industrial  boiler  fuel 
facilities  served  directly  by  the  sale-for- 
resale  customer,  as  determined  for  the 
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previous  month  in  accordance  with 
subparagraph  (2)  of  paragraph  (c),  to  the 
sum  of  the  MSAC’s  of  the  customer’s 
own  sale-for-resale  customers,  as 
reported  for  the  previous  month  in 
accordance  with  paragraph  (e),  and 
multiplying  the  resulting  total  by  the 
percentage  reflecting  the  ratio  between: 

(i)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  purchased  by  the 
customer  from  the  natural  gas  supplier 
during  the  previous  month;  and 

(ii)  the  total  of: 

(A)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  which  the  customer 
purchased  from  interstate  pipelines 
during  the  previous  month; 

(B)  the  volume  of  natural  gas  (at  1,000 
Btu’s  per  cubic  foot)  which  is  included  in 
any  of  the  categories  specified  in 
paragraph  (a)  through  (k)  of  §  282.301 
and  which  the  customer  purchased  from 
sources  other  than  interstate  pipelines 
during  the  previous  month;  and 

(C)  if  the  sale-for-resale  customer  is 
an  interstate  pipeline,  the  volume  of 
pipeline  produced  natural  gas  (at  1,000 
Btu's  per  cubic  foot)  to  which  a  first  sale 
acquisition  cost  has  been  imputed  under 
paragraph  (C)  of  §  282.303. 

(3)  Pro  rata  share  of  total  incremental 
gas  costs.  A  sale-for-resale  customer’s 
pro  rata  share  of  the  total  incremental 
gas  costs  incurred  by  its  natural  gas 
supplier  during  the  previous  month  shall 
be  determined  by  multiplying  the  total 
incremental  gas  costs  incurred  by  the 
percentage  reflecting  the  ratio  between: 

(i)  the  MSAC  reported  to  the  natural 
gas  supplier  by  the  sale-for-resale 
customer  for  the  previous  month  in 
accordance  with  paragraph  (e);  and 

(ii)  the  sum  of  the  MSAC’s  of  the  non¬ 
exempt  industrial  boiler  fuel  facilities  on 
the  natural  gas  supplier’s  system,  as 
determined  for  the  previous  month,  in 
accordance  with  subparagraph  (2)  of 
paragraph  (c),  plus  the  sum  of  the 
MSAC’s  reported  to  the  natural  gas 
supplier  by  its  sale-for-resale  customers 
for  the  previous  month  in  accordance 
with  paragraph  (e). 

(4)  Optional  billing  procedures  for 
interstate  pipelines.  An  interstate 
pipeline  company  may  elect  to  bill  any 
sale-for-resale  customer  it  serves  by 
utilizing  the  projected  surcharge  of  the 
customer  for  the  previous  month,  as 
filed  under  §  282.602(a)(l)(ii). 

(i)  If  an  interstate  pipeline  bills  a  sale- 
for-resale  customer  at  the  level  of  the 
projected  surcharge  for  service  during 
the  previous  month  and  the  projected 
surcharge  of  the  sale-for-resale  customer 
for  such  month  exceeds  the  actual 
surcharge  that  should  have  been  billed 
for  that  month,  as  calculated  in 
accordance  with  paragraph  (d)(2),  then 
the  interstate  pipeline  shall  refund  the 


excess  to  the  sale-for-resale  customer  in 
the  next  bill  rendered  to  the  customer. 

(ii)  If  an  interstate  pipeline  bills  a 
sale-for-resale  customer  at  the  level  of 
the  projected  surcharges  for  service 
during  the  previous  month  and  the 
projected  surcharge  of  the  sale-for- 
resale  customer  for  such  month  is' less 
than  the  actual  surcharge  that  should 
have  been  billed  for  that  month,  as 
calculated  in  accordance  with 
paragraph  (d)(2),  then  the  interstate 
pipeline  shall  bill  the  difference  to  the 
sale-for-resale  customer  in  the  next  bill 
rendered  to  the  customer. 

(e)  Reporting.  (1)  Pipeline  to  request 
information.  Each  interstate  pipeline 
shall  request  that,  each  month,  each  of 
its  sale-for-resale  customers  report  its 
MSAC  to  the  pipeline  in  a  timely  fashion 
for  the  monthly  billing  of  incremental 
pricing  surcharges. 

(2)  Pipeline  customers  to  report.  Each 
month  each  natural  gas  supplier  shall 
respond  to  the  requests  of  interstate 
pipelines  for  its  MSAC. 

(3)  Suppliers  to  customers.  Each 
month  each  natural  gas  supplier  shall 
inform  each  of  its  interstate  pipeline 
sale-for-resale  customers  of  the  amount 
of  the  incremental  pricing  surcharge 
which  will  be  billed  to  such  customer. 
Such  information  shall  be  conveyed 
within  sufficient  time  so  as  to  enable  the 
last  customer  in  a  chain  of  sale-for- 
resale  interstate  pipeline  customers  to 
bill  incremental  pricing  surcharges  to  its 
customers  in  a  timely  fashion. 

(f)  Scheduling  by  the  Commission.  In 
those  instances  where  the  Commission 
finds  that  natural  gas  suppliers  have  not 
arranged  for  the  reporting  of  information 
in  accordance  with  this  section,  the 
Commission  will  prescribe  by  order  an 
appropriate  schedule  for  the 
transmission  of  the  information 
necessary  for  the  monthly  billing  of 
incremental  pricing  surcharges. 

§  282.505  Recovery  of  amounts  in  excess 
of  maximum  surcharge  absorption 
capabilities. 

In  the  case  of  interstate  pipelines,  the 
amount  accumulated  in  the  unrecovered 
incremental  gas  costs  account  for  gas 
received  during  a  month  which,  due  to 
alternative  fuel  price  ceilings,  cannot  be 
recovered  through  incremental  pricing 
surcharges  shall  be  collected  under  the 
Commission’s  provisions  governing 
recovery  of  unrecovered  gas  costs  as  set 
forth  in  §  154.38(d)(4). 

§  282.506  Refunds. 

The  jurisdictional  portion  of  any 
refund  (including  interest  applicable 
thereto)  which  is  attributable  to  service 
provided  to  non-exempt  industrial  boiler 
fuel  facilities  prior  to  January  1, 1980, 


which  has  not  been  flowed  through  to 
such  users  as  of  December  31, 1979, 
shall  be  flowed  through  as  a  lump  sum 
payment  in  appropriate  amounts  to  each 
appropriate  natural  gas  supplier  for  the 
benefit  of  such  users.  Such  refunds  shall 
be  calculated  on  the  basis  of  sales  to 
such  users  during  the  period  when  the 
rates  which  give  rise  to  the  refund  were 
in  effect. 

Subpart  F — Filing  Requirements 

§  282.601  FERC  gas  tariff  provisions. 

(a)  Incremental  pricing  surcharge 
provision.  Each  interstate  pipeline  shall 
establish  an  incremental  pricing 
surcharge  provision  in  its  FERC  Gas 
Tariff.  The  incremental  pricing 
surcharge  provision  shall  provide  for  the 
passthrough  of  costs  in  accordance  with 
the  requirements  of  this  part. 

(b)  Revised  PGA  provision.  Each 
interstate  pipeline  shall  revise  its  PGA 
provision,  as  established  in  accord  with 
§  154.38(d),  to  provide  for  a  reduced 
PGA  rate  in  accordance  with  the 
requirements  of  this  part. 

(c)  Filing  dates.  The  incremental 
pricing  surcharge  provision  and  revised 
PGA  provision  shall  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426  and  served 
on  all  parties  by  November  1, 1979.  The 
provisions  shall  become  effective  on 
December  1, 1979,  unless  disapproved  in 
whole  or  in  part  by  the  Commission. 

§282.602  Tariff  sheets. 

(a)  General  rule.  (1)  On  or  before 
December  1, 1979,  for  the  period  January 
1, 1980,  to  the  effective  date  of  the 
pipeline’s  next  normally  scheduled  PGA 
filing,  each  interstate  pipeline  shall  file 
concurrently: 

(1)  a  tariff  sheet  reflecting  a  reduced 
PGA  rate  as  determined  in  accordance 
with  §  282.503;  and 

(ii)  a  tariff  sheet  reflecting  the 
projected  incremental  pricing  surcharges 
for  each  month,  as  determined  on  the 
basis  of  data  used  in  deriving  the 
reduced  PGA  rates  referenced  in  clause 
(i),  for  each  of  the  direct  sale  non¬ 
exempt  industrial  boiler  fuel  facilities 
and  the  aggregate  amount  applicable  to 
each  sale-for-resale  customer  on  the 
pipeline’s  system. 

(2)  Revisions  to  the  tariff  sheets  filed 
pursuant  to  subparagraph  (1)  shall  be 
filed  in  accordance  with  each  interstate 
pipeline’s  normal  PGA  schedule,  as 
necessary  to  revise  the  previously 
effective  tariff  sheets. 

(b)  Form  and  filing  requirements.  Any 
tariff  sheet  filed  pursuant  to  paragraph 
(a)  shall  be  subject  to  the  provisions  and 
requirements  of  Part  154  of  this  chapter. 
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(c)  Service.  The  interstate  pipeline 
which  files  tariff  sheets  pursuant  to 
paragraph  (a)  shall  concurrently  serve 
copies  on  each  customer  subject  to  the 
tariff  sheets  and  each  interested  state 
commission. 

(d)  Material  to  be  submitted.  (1)  Tariff 
sheets  filed  pursuant  to  paragraph  (a) 
shall  be  accompanied  by  a  report 
containing  computations  showing  the 
derivation  of  the  reduced  PGA  rate  and 
the  incremental  pricing  surcharges  set 
forth  in  such  tariff  sheets. 

(2)  Beginning  with  the  first  filing 
subsequent  to  the  effective  date  of  this 
part,  tariff  sheets  filed  pursuant  to 
paragraph  fa}  shall  be  accompanied  by  a 
supplement  to  the  statement  of  a 
pipeline’s  current  cost  of  purchased  gas 
as  required  by  §  154.38fd). 

(i)  Such  supplement  shall  identify,  for 
the  prior  PGA  period,  each  source  of 
supply  which  is  within  a  category 
identified  in  paragraphs  (a)  through  (k) 
of  §  282.301  by  API  well  identification 
number,  if  available,  contract  date  and 
FERC  rate  schedule  number.  Where 
multiple  wells  are  metered  through  a 
common  delivery  point  or  where 
production  from  multiple  wells  is  sold 
under  a  single  contract,  the  supplement 
shall  identify  each  well  that  produces 
gas  which  is  subject  to  this  part.  Such 
supplement  shall  identify  the  price  paid 
for  gas  from  each  well  identified  in 
accordance  with  this  paragraph. 

(iij  Such  supplement  shall  show  for 
account  192.1  for  the  prior  PGA  period: 

(A)  total  monthly  debits  to  such 
account 

(B)  total  monthly  credits  to  such 
account  resulting  from  the  recovery  of 
costs  by  means  of  incremental  pricing 
surcharges;  and 

(C)  the  monthly  amount  credited  to 
clear  the  account  to  account  191  and  the 
date  the  clearing  entry  was  made. 

(iii)  Such  supplement  shall  show  for 
account  192.2  for  the  prior  PGA  period: 

(A)  the  incremental  pricing  surcharges 
debited  to  the  account  each  month  by 
the  pipeline;  and 

(BJ  the  total  monthly  credits  to  the 
account  resulting  from  the  recovery  of 
costs  by  means  of  incremental  pricing 
surcharges. 

(f)  Additional  in  formation.  The 
Commission  may.  upon  receipt  of  a  tariff 
sheet  filed  pursuant  to  this  section, 
require  the  submission  of  additional 
information  as  it  deems  necessary  and 
appropriate. 

§  282.603  informational  filings. 

(a)  General  rule.  For  informational 
purposes,  each  month  commencing  with 
March  1980,  each  interstate  pipeline 
company  shall  file  with  the  Commission 
a  statement  setting  forth  the  incremental 


pricing  surcharge  actually  billed  to  each 
non-exempt  industrial  boiler  fuel  facility 
and  sale-for -resale  customer  on  its 
system  in  the  preceeding  month. 

(b)  Address.  The  informational  filings 
required  by  paragraph  (a)  shall  be 
addressed  to  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  N.E..  Washington,  D.C. 
20426. 
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of  1978.  for  their  use  of  natural  gas  as  a 
boiler  fuel.  These  regulations  will  result 
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L  Background 

Title  II  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  (Pub.  L.  95-621)  requires 
that  interstate  pipelines  and  local 
distribution  companies  pass  through 
certain  portions  of  their  natural  ga6 
acquisition  costs  to  industrial  users  in 
the  form  of  incremental  pricing 
surcharges.  Section  204  of  the  NGPA 
provides,  however,  that  such  surcharges 
may  not  cause  the  rates  for  natural  gas 
charged  to  an  incrementally  priced 
industrial  facility  to  exceed  the 
appropriate  alternative  fuel  cost  of  the 
facility.  The  regulations  promulgated  in 
this  order  provide  for  the  determination 
of  this  ceiling  on  incremental  pricing. 

This  “Final  Rule"  is  a  companion  to 
the  “Rule  Exempting  Industrial  Boiler 
Fuel  Facilities  from  Incremental  Pricing 
Above  the  Price  of  No.  6  Fuel  Oil” 
issued  today  in  this  docket  and 
transmitted  to  Congress  for  its  review 
pursuant  to  subsection  206(d)  of  the 
NGPA.J  If  Congress  permits  that 
exemption  rule  to  become  effective  on 


‘  Hegulatrons  Implementing  the  Alternative  Fuel 
Price  Ceilings  on  Incremental  Pricing  Under  the 
Natural  Gas  Policy  Act  of  1678.  “Rule  Exempting 
Industrial  Boiler  Fuel  Facilities  from  Incremental 
Pricing  Above  the  Price  of  No.  6  Fuel  Oil",  Docket 
No.  RM79-21.  issued  September  28. 1879. 
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December  1, 1979  as  proposed,  it  will 
hold  in  abeyance  until  November  1, 1980 
so  much  of  the  regulations  prescribed 
herein  as  are  inconsistent  with  having 
the  oeiling  on  incremental  pricing  set  at 
the  price  of  No.  6  high  sulfur  fuel  oil. 
After  November  1, 1980.  the  “three-tier 
approach"  to  incremental  pricing 
ceilings  as  adopted  in  this  order  would 
become  effective. 

Either  House  of  Congress,  however, 
may  adopt  a  resolution  disapproving  the 
exemption  rule  at  any  time  during  the 
first  30  days  of  continuous  session  of 
Congress  after  a  copy  of  the  rule  has 
been  submitted  to  each  House  of 
Congress.  If  either  House  adopts  such  a 
resolution  of  disapproval,  the  “three-tier 
approach"  as  embodied  in  the 
regulations  prescribed  in  this  order  shall 
become  fully  effective  on  December  1, 
1979,  no  portion  being  held  in  abeyance. 

This  final  rule  is  also  a  companion  to 
the  general  incremental  pricing  rule 
issued  today  in  Docket  No.  RM79-14.* 
That  rule  establishes  a  mechanism  for 
incremental  pricing  in  accordance  with 
section  201  of  the  NGPA,  and  it 
establishes  procedures  for  obtaining 
exemptions  under  section  206  of  the 
NGPA. 

The  NGPA  specifies  that  the 
incremental  pricing  program  shall  be 
implemented  in  two  phases.  The  only 
facilities  covered  during  the  first  phase, 
as  required  by  section  201  of  the  NGPA, 
will  be  industrial  facilities  using  large 
amounts  of  natural  gas  as  boiler  fuel. 
Title  II  requires  that  the  regulations 
implementing  this  first  phase  be 
promulgated  by  November  9, 1979.  The 
regulations  adopted  in  this  order  apply 
to  facilities  affected  by  this  first  phase 
of  incremental  pricing. 

During  Phase  II  of  the  program,  as 
provided  by  section  202  of  the  NGPA, 
incremental  pricing  may  be  extended  to 
a  broader  class  of  industrial  users  than 
those  affected  by  the  first  stage.  The 
regulations  implementing  the  second 
phase  must  be  promulgated  by  May  9, 
1980  and  will  be  subject  to 
Congressional  review.  Congress,  by  a 
veto  by  either  House,  may  reject  the 
Phase  II  rule  proposed  by  the 
Commission. 

II.  Public  Input  to  This  Proposed 
Rulemaking 

There  has  been  extensive  public 
participation  at  all  stages  of  this 
rulemaking  proceeding.  Prior  to  the 
promulgation  of  the  May  11, 1979  Notice 
of  Proposed  Rulemaking  (44  FR  29090, 


*  Regulations  Implementing  the  Incremental 
Pricing  Provisions  of  the  Natural  Gas  Policy  Act  of 
1978.  “Final  Rule".  Docket  No.  RM7S-14,  issued 
September  28, 1979. 


May  18, 1979),  the  Commission’s  staff 
held  a  series  of  informal  public 
conferences  with  state  officials, 
representatives  from  the  natural  gas 
industry,  natural  gas  end-users  and 
other  interested  parties. 

The  first  informal  public  conference 
regarding  incremental  pricing  was 
convened  on  February  12, 1979  in 
Docket  No.  RM79-14.  Notice  of  this 
conference  was  issued  on  January  12, 
1979  (44  FR  6133,  January  31, 1979). 
Though  the  primary  subject  of  that 
conference  was  the  incremental  pricing 
mechanism,  a  number  of  participants 
expressed  views  about  the  alternative 
fuel  price  ceiling  on  incremental  pricing. 

On  April  2, 1979,  a  public  conference 
was  called  in  this  Docket,  RM79-21, 
specifically  to  give  interested  parties  an 
opportunity  to  discuss  the  issue  of  the 
ceiling.  In  the  March  14, 1979  Notice 
convening  the  conference  (44  FR  16937, 
March  20, 1979),  participants  were  asked 
to  discuss  eight  issues  regarding 
establishment  of  the  ceiling: 

1.  Should  the  alternative  fuel  cost 
ceiling  be  based  on  the  cost  of  No.  2  fuel 
oil,  the  cost  of  No.  6  fuel  oil  or  something 
in  between? 

2.  What  should  be  the  regions  for 
which  alternative  fuel  cost  ceiling 
should  be  determined? 

3.  Should  the  ceiling  be  based  on  the 
wholesale  price  of  fuel  oil  or  the  retail 
price? 

4.  Should  the  alternative  fuel  cost 
ceiling  be  based  on  the  price  quoted  for 
fuel  oil  before  state  and  local  taxes  are 
included,  or  should  the  ceiling  be  based 
on  the  price  after  state  and  local  taxes 
are  included? 

5.  What  should  be  the  length  of  the 
period  for  which  weighted  averages 
should  be  taken  in  deriving  alternative 
fuel  cost  ceiling  from  oil  price  data? 

6.  Should  there  be  a  downward 
adjustment  of  the  average  cost  of  oil?  If 
so,  what  should  be  the  factor  by  which 
there  will  be  a  downward  adjustment? 

7.  How  often  should  data  on  fuel  oil 
prices  be  collected? 

8.  How  frequently  should  the  ceiling  » 
be  published? 

Many  written  and  oral  comments  were 
received  from  parties  with  various 
viewpoints.  Also,  on  April  12, 1979,  the 
Commission  staff  met  with  members  of 
the  National  Association  of  Regulatory 
Utility  Commissioners  to  obtain  data, 
views  and  comments  regarding  the 
ceiling  from  the  perspective  of  state 
regulators. 

After  the'issuance  of  the  Notice  of 
Proposed  Rulemaking  on  May  11, 1979, 
hearings  were  convened  in  St.  Paul,  Los 
Angeles,  Atlanta  and  Washington,  D.C. 
Representatives  of  state  agencies,  the 


natural  gas  industry,  end-users,  and 
consumer  groups  appeared  to  present 
data,  views,  and  arguments. 
Additionally,  more  than  50  written 
comments  were  submitted. 

Lastly,  the  Energy  Information 
Administration  (ELA)  distributed  a 
consultation  worksheet  to  selected 
potential  respondents  to  Form  EIA-194, 
the  form  which  ELA  will  use  to  collect 
data  to  be  used  in  generating  alternative 
fuel  price  ceilings  for  each  incremental 
pricing  region.  The  consultation 
worksheets  solicited  the  respondents’ 
comments  on  a  working  draft  of  the 
form.  Those  worksheets  are  hereby 
made  pari  of  the  public  record  in  this 
proceeding. 

III.  The  Ceiling  Level:  No.  2,  No.  6  or 
Three-Tier? 

The  principal  issue  is  whether  the 
ceiling  on  incremental  pricing  should  be 
set  at  the  price  of  No.  2  (distillate)  fuel 
oil,  or  whether  statutorily  specified 
conditions  are  met  so  that  the 
Commission  may  exercise  its  statutory 
discretion  to  reduce  the  ceiling  to  some 
level  not  lower  than  the  price  of  No.  6 
(residual)  fuel  oil. 

Congress  intended  Title  II  of  the 
NGPA  to  provide  a  benefit  to  residential 
and  commercial  customers  by  directing 
first  to  industrial  users  the  increase  in 
natural  gas  acquisition  costs  which 
result  from  the  NGPA.  Those  costs 
would  otherwise,  under  conventional 
ratemaking  principles,  be  borne  by  all 
customers — residential,  commercial,  and 
industrial— on  an  average  volumetric  or 
“rolled-in"  basis. 

Congress  recognized,  however,  that 
for  natural  gas  pipeline  and  distribution 
systems,  industrial  load  provides  a  vital 
benefit  to  residential  and  commercial 
(“high  priority”)  customers.  The 
industrial  customers  bear  capital  costs 
which,  if  they  left  the  system,  would 
have  to  be  borne  entirely  by  the  high 
priority  customers. 

If  there  were  no  ceiling  on  incremental 
pricing  and,  as  a  result,  incremental 
pricing  were  permitted  to  take  the  price 
of  gas  above  the  cost  of  fuel  oil, 
industries  would  find  it  to  their  benefit 
to  switch  from  gas  to  oil.  The  result,  of 
course,  would  be  that  capital  costs 
which  theretofore  had  been  borne  by 
industry  would  be  shifted  to  residential 
and  commercial  customers.  This  would 
result  in  an  increase  rather  than  a 
decrease  in  the  rates  charged  to  the  very 
customers  that  Title  II  was  intended  to 
benefit.  To  prevent  such  an  anomalous 
result,  section  204  of  the  NGPA  provides 
that  incremental  pricing  surcharges  may 
not  cause  the  rates  charged  for  natural 
gas  to  an  incrementally  priced  industrial 
facility  to  rise  above  the  price  of  the 
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“appropriate  alternative  fuel  cost"  of  the 
facility. 

It  remains  to  be  determined,  however, 
what  the  “appropriate  alternative  fuel 
cost"  of  an  incrementally  priced  facility 
might  be.  Subsection  204(e)  provides 
that  the  “appropriate  alternative  fuel 
cost"  shall  be  the  price  paid  for  No.  2 
fuel  oil  in  the  region  in  which  the  facility 
is  located,  but  the  Commission  is 
authorized  to  reduce  the  ceiling  to  a 
point  not  lower  than  the  level  of  No.  6 
fuel  oil.  Subsection  204(e)  states: 

Sec.  204  Method  of  Passthrough 
***** 

(e)  Determination  of  Alternative  Fuel 

Cost. — 

(1)  In  General. — Except  as  provided  in 
paragraph  (2),  the  appropriate  alternative  fuel 
cost  for  any  region  (as  designated  by  the 
Commission)  shall  be  the  price,  per  million 
Btu’s,  for  Number  2  fuel  oil  determined  by  the 
Commission  to  be  paid  in  such  region  by 
industrial  users  of  such  fuel. 

(2)  Reduction  of  Appropriate  Alternative 
Fuel  Cost  Allowed. — The  Commission  may, 
by  rule  or  order,  reduce  the  appropriate 
alternative  fuel  cost — 

(A)  for  any  category  of  incrementally 
priced  industrial  facilities,  subject  to  the  rule 
required  under  section  201  (including  any 
amendment  under  section  202  to  such  rule) 
located  within  any  region  and  served  by  the 
same  interstate  pipeline;  or 

(B)  for  any  specific  incrementally  priced 
industrial  facility  which  is  subject  to  such 
requirements  and  which  is  located  in  any 
region; 

to  an  amount  not  lower  than  the  price,  per 
million  Btu’s,  for  Number  6  fuel  oil 
determined  by  the  Commission  to  be  paid  in 
such  region  by  industrial  users  of  such  fuel,  if 
and  to  the  extent  the  Commission  determines, 
after  an  opportunity  for  written  and  oral 
presentation  of  views,  data,  and  arguments, 
that  such  reduction  is  necessary  to  prevent 
increases  in  the  rates  and  charges  to 
residential,  small  commercial,  and  other  high- 
priority  users  of  natural  gas  which  would 
result  from  a  reallocation  of  costs  caused  by 
the  conversion  of  such  industrial  facility  or 
.facilities  from  natural  gas  to  other  fuels, 
which  conversion  is  likely  to  occur  if  the  level 
of  the  appropriate  alternative  fuel  cost  were 
not  so  reduced. 

The  Commission  interprets  this 
subsection  to  indicate  Congressional 
intent  that  the  alternative  fuel  price 
ceiling  should  be  kept  at  the  level  of  No. 
2  fuel  oil  unless  it  is  likely  that  a  No.  2 
ceiling  will  result  in  fuel  switching  and  a 
shifting  of  capital  costs  that  would 
increase  residential  and  commercial 
rates.  If  it  is  likely  that  a  No.  2  ceiling 
would  cause  fuel  switching  and  an 
increase  in  residential  and  commercial 
rates  over  what  they  would  be  if  there 
were  a  lower  ceiling,  the  Commission 
believes  that  Congress  intended  that  the 
ceiling  should  be  reduced  to  prevent 


such  a  likelihood.  The  Conference 
Report  supports  this  interpretation:3 

The  conferees  urge  the  Commission  to  take 
whatever  action  it  deems  appropriate  or 
necessary  *  *  *  to  avoid  any  delays  in 
reducing  the  substitute  fuel  level  so  as  to 
avoid  the  likelihood  of  conversions  from 
natural  gas  by  industrial  users  if  those 
conversions  would  result  in  increases  in 
natural  gas  rates  for  any  residential,  smalls 
commercial,  and  other  high  priority 
customers.  The  conferees  intend  that  in 
determining  the  likelihood  of  these 
conversions  occurring,  the  Commission  move 
rapidly  in  the  administrative  hearings  so  as 
to  avoid  the  irreparable  damage  which  the 
conferees  believe  will  occur  to  high  priority 
users  if  these  other  industrial  users,  faced 
with  uncertain  natural  gas  rates,  begin  taking 
steps  to  secure  alternate  fuel  supplies. 

The  substantial  dependence  of  the 
United  States  on  imported  oil  adds 
special  urgency  to  this  Congressional 
admonition.  If  incremental  pricing  were 
permitted  to  induce  increased  industrial 
use  of  fuel  oil,  United  States’ 
dependence  on  imported  oil  would  be 
exacerbated,  contrary  to  the  national 
interest. 

However,  while  the  Commission 
believes  it  is  authorized  to  reduce  the 
ceiling  so  as  to  minimize  the  likelihood 
of  fuel  switching  and  its  adverse 
consequences,  the  Commission  also 
believes  that  subsection  204(e)  implies 
that  Congress  did  not  intend  that  the 
ceiling  be  reduced  to  the  price  of  No.  6 
fuel  oil  if  such  a  ceiling  would  be  likely 
to  result  in  residential  and  commercial 
rates  being  higher  than  they  would  be 
with  a  No.  2  ceiling. 

In  view  of  the  intent  underlying 
subsection  204(e),  in  its  May  11, 1979 
Notice  of  Proposed  Rulemaking  the 
Commission  considered  the  likely 
impact  that  a  uniform  No.  2  or  No.  6 
ceiling  would  have  on  residential  and 
commercial  rates.  Additionally,  the 
Commission  endeavored  to  devise  a 
system  of  multiple  ceilings  under  which 
the  ceiling  applicable  to  any  particular 
incrementally  priced  facility  would  be 
high  enough  to  maximize  the  recovery  of 
incremental  costs  from  that  facility,  yet 
w'ould  be  low  enough  to  minimize  the 
likelihood  that  the  facility  would  switch 
to  an  alternative  fuel.  Such  a  scheme 
would  seem  to  offer  the  potential  to 
achieve  the  maximum  possible  flow¬ 
through  of  incremental  costs  to 
industrial  boiler  fuel  customers  without 
causing  load  loss. 

Accordingly,  the  Commission 
proposed  that  three  alternative  fuel 
price  ceilings  be  established  for  each 
region  of  the  country.  One  ceiling  would 
be  set  at  the  level  of  No.  2  fuel  oil, 


3S.  Rep.  No.  95-1752,  95th  Cong..  2nd  Sess.  100 
(1978). 


another  at  the  level  of  low  sulfur  No.  6 
fuel  oil  and  a  third  at  the  level  of  high 
sulfur  No.  6  fuel  oil.  Each  industrial 
boiler  fuel  facility  would  be 
incrementally  priced  only  up  to  the  level 
of  the  lowest  priced  fuel  oil  that  it  could 
in  fact  use.  This  approach  would  seem 
to  avoid  the  establishment  of  a  blanket  - 
ceiling  for  all  users  which  might  be  too 
high  for  some,  resulting  in  their  loss  to 
the  system,  while  at  the  same  time  being 
too  low  for  others,  allowing  them  to 
escape  some  of  the  costs  which 
Congress  intended  they  should  bear 
under  the  incremental  pricing  program. 

On  the  basis  of  the  data,  views  and 
arguments  furnished  during  the 
extensive  proceedings  in  this  docket  the 
Commission  must  decide  whether,  under 
subsection  204(e),  the  ceiling  on 
incremental  pricing  should  be  reduced 
from  the  No.  2  level.  If  so,  the 
Commission  must  determine  whether 
the  ceiling  should  be  set  at  the  price  of 
No.  6  oil  or  whether  the  proposed  three- 
tier  method  should  be  adopted. 

A.  Should  there  be  a  single-tier  ceiling 
set  at  the  price  of  No.  2  fuel  oil? 

The  record  in  this  proceeding  shows 
that  there  are  a  large  number  of 
industrial  boiler  fuel  facilities  which 
have  the  capability  to  burn  fuel  oils 
which  are  cheaper  than  No.  2. 
Furthermore,  the  record  shows  that 
those  facilities  are  price  sensitive  and 
would  shift  to  oil  if  the  price  of  gas 
charged  to  them  were  permitted  to  rise 
to  the  level  of  No.  2  fuel  oil.  Thus,  setting 
the  ceiling  at  the  No.  2  level  would  seem 
lilely  to  have  the  results  that  Congress 
instructed  the  Commission  to  deter. 

1.  Many  industrial  boiler  fuel 
facilities  are  capable  of  burning  fuel  oil 
which  is  cheaper  than  No.  2  fuel  oil. — In 
connection  with  the  conferences  held 
before  the  issuance  of  the  Notice  of 
Proposed  Rulemaking,  a  number  of 
participants  submitted  data  showing 
that,  to  a  substantial  extent,  fuel  oils 
other  than  No.  2  are  the  alternative  fuels 
for  industrial  boiler  fuel  facilities  that 
will  be  subject  to  incremental  pricing. 

For  example,  the  State  of  Louisiana 
commented  that,  in  Louisiana,  large 
industrial  boilers  equipped  to  burn  No.  6 
fuel  oil  outnumber  by  more  than  3  to  1 
boilers  that  are  equipped  to  burn  No.  2 
fuel  oil.  Similarly,  the  Public  Staff  of  the 
North  Carolina  Utilities  Commission 
submitted  an  analysis  of  the  industrial 
service  currently  provided  by  the  Public 
Service  Company,  one  of  three  gas 
utility  companies  serving  North 
Carolina.  This  study  showed  that  of 
industrial  boiler  fuel  users  served  by 
that  utility,  87.75  percent,  based  on 
volumetric  use,  have  a  capability  to  use 
No.  5  or  No.  6  fuel  oil. 
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In  response  to  the  Notice  of  Proposed 
Rulemaking,  many  commenters 
submitted  similar  data.  For  example,  the 
South  Carolina  Public  Service 
Commission  surveyed  the  natural  gas 
distributors  subject  to  its  jurisdiction.  It 
found  that  for  sales  of  gas  by 
subsidiaries  of  Carolina  Energies.  Inc., 
to  facilities  which  may  be  subject  to 
incremental  pricing,  64  percent  of  the 
sales  are  to  customers  that  use  No.  6 
high  sulfur  fuel  oil  as  their  alternative  to 
natural  gas.  For  South  Carolina  Electric 
and  Gas  Company,  84  percent  of  the 
sales  are  to  industrial  facilities  which 
have  a  high  sulfur  No.  6  capability.  The 
figure  is  60  percent  for  United  Gas 
Company  and  100  percent  for  Peoples 
Natural  Gas  Company  of  South 
Carolina.4 

Various  distributors  have  testified  to 
the  same  effect  about  the  amount  of 
industrial  load  on  their  systems  which 
has  the  capability  to  use  No.  6  as  an 
alternative  to  gas.  For  example,  of  the 
gas  sold  by  Consumers  Power  Company 
that  may  be  subject  to  incremental 
pricing,  91  percent  is  sold  to  facilities 
with  the  capability  to  use  No.  6  fuel  oil.5 
The  figure  is  50  percent  for  Northern 
Natural  Gas  Company.6  The  Public 


4  The  following  data  were  submitted  by  the  South 
Carolina  Public  Service  Commission: 

The  provisions  of  the  NGPA  and  the  proposed 
regulations  in  Docket  No.  RM79-21  will  potentially 
affect  twenty-four  (24)  industrial  customers  of  the 
jurisdictional  subsidiaries  of  Carolina  Energies,  Inc. 
Those  subsidiaries  are  Carolina  Pipeline  Company, 
Inc.,  and  Carolina  Natural  Gas  Corporation.  In 
accordance  with  approved  curtailment  plans  and 
based  on  current  supplies  of  natural  gas.  those 
customers  are  entitled  to  a  total  of  60.929  Mcfd. 
Eighteen  (18)  of  those  customers  use  No.  6  (high 
sulfur)  fuel  oil  as  their  alternate  fuel.  They  account 
for  sixty-four  percent  (64%)  of  the  daily  entitlement. 

Seventeen  (17)  industrial  customers  of  South 
Carolina  Electric  and  Gas  Company  may  be 
affected  by  the  provisions  cf  the  NGPA  and  the 
proposed  regulations.  Those  customers  are  entitled 
to  a  total  volume  of  21,593  Mcfd.  Nine  (B)  of  those 
customers  utilize  No.  6  (high  sulfur)  fuel  oil  as  an 
alternate  fuel,  and  those  customers  account  for 
eighty-four  percent  (84%)  of  the  daily  entitlement. 

Two  (2)  industrial  customers  of  United  Cities  Gas 
Company  may  be  affected  by  the  NGPA  and  the 
proposed  regulations.  The  total  entitlement  of  those 
customers  is  2.529  Mcfd.  One  of  those  customers 
uses  sixty  percent  (60%)  of  the  total  entitlement  and 
utilies  No.  6  (high  sulfur)  fuel  oil  as  its  alternate  fuel. 

Three  (3)  industrial  customers  of  Peoples  Natural 
Gas  Company  of  South  Carolina  may  be  affected  by 
the  provisions  of  the  NGPA  and  the  proposed 
regulations.  Those  customers  are  entitled  to  3.337 
Mcfd.  Since  their  alternate  fuel  is  No.  6  (high  sulfur) 
fuel  oil,  the  total  entitlement  would  be  affected  by 
the  NGPA  and  the  proposed  regulations. 

‘Consumers  Power  estimated  that  22.3  Bcf  of  gas 
sold  on  its  system  will  be  subject  to  incremental 
pricing.  This  gas  is  sold  to  47  industrial  boiler  fuel 
customers,  thirty  of  which  have  the  capability  to 
bum  No.  6  fuel  oil.  Those  30  customers,  however, 
purchase  20.2  (91%)  of  the  223  Bcf  of  gas  which  will 
be  subject  to  incremental  pricing. 

‘Northern  Natural  Gas  Company,  in  comments 
Piled  prior  to  the  Notice  of  Proposed  Rulemaking, 
said  there  are  approximately  60  customers  on  its 


Service  Electric  and  Gas  Company 
commented  that  88  percent  of  the 
volumes  it  sold  to  industrial  boiler  fuel 
facilities  were  sold  to  facilities  which 
could  use  No.  4  or  No.  6  fuel  oil., 

The  various  comments  of  state 
agencies,  distributors,  pipelines  and 
industrial  end-users  about  how  a  large 
number  of  industrial  boiler  fuel  facilities 
have  the  capability  to  use  No.  6  fuel  oil 
as  an  alternative  to  gas  agree  with  data 
made  available  to  the  Commission  by 
the  Energy  Information  Administration. 
These  data  were  described  in  the  Notice 
of  Proposed  Rulemaking  in  this  docket.5 


system  which  will  be  subjeat  to  the  first  phase  of 
the  incremental  pricing  program.  Northern  Natural 
estimated  that  these  customers  will,  in  1980.  use 
approximately  3.5%  of  the  volume  of  natural  gas 
sold  by  Northern.  Northern  found  through 
discussions  with  its  customers  that  for 
approximately  one-half  of  the  gas  volumes 
consumed  by  the  large  industrial  users.  No.  6  fuel  oil 
is  the  alternative  fuel.  Thus.  Northern  anticipates 
that  there  would  be  a  substantial  loss  of  industrial 
sales  if  the  alternative  fuel  price  ceiling  remained  at 
the  No.  2  level. 

‘Public  Service  Electric  and  Gas  Company 
commented  that  it  had  27  industrial  boiler  fuel 
customers  which  consumed  32.241  Mcf  per  day.  Of 
that,  28,241  (88%)  was  consumed  by  the  20 
customers  which  had  the  capability  to  bum  No.  4  or 
No.  6  fuel  oil: 


Lowasl  Price  Alternate  Fuel 

No  .  of 
Customers 

Mel  Per  Day 

7 

4,000 
.  3,991 
24,250 

#4 

6 

# 6 . 

14 

'In  its  May  11, 1979  Notice  of  Proposed 
Rulemaking,  the  Commission  stated  at  page  13 
(mimeo  ed.)  (44  FR  29090.  29093  (May  18, 1979]): 

In  addition  to  the  comments,  the  Commission  has 
available  to  it  data  obtained  by  the  Energy 
Information  Administration  (EIA).  In  December 
1978,  the  Energy  Information  Administration  of  DOE 
sent  a  questionnaire.  Form  E1A-134,  to  interstate 
pipelines,  local  distribution  companies,  state 
commissions  and  other  interested  persons  to  gather 
information,  on  a  voluntary  basis,  about  the 
alternative  fuel  capabilities  of  both  large  and  small 
industrial  boilers.  EIA  also  solicited  opinions  as  to 
what  the  ceiling  should  be.  The  Commission  has 
examined  the  results  of  this  survey,  bearing  in  mind 
that  the  responses  were  voluntary  and  thus  do  not 
constitute  a  statistically  valid  sample.  The  survey 
indicated  that  a  significant  number  of  boiler  fuel 
facilities  in  a  majority  of  the  states  are  equipped  to 
bum  No.  8  fuel  oil.  Further,  the  majority  of 
respondents  favored  a  ceiling  based  on  the  No.  6  oil 
price.  However,  the  survey  also  indicated  that  there 
are  a  number  of  boiler  fuel  facilities  which  will  be 
subject  to  the  first  phase  of  the  incremental  pricing 
program  that  only  have  an  alternative  fuel 
capability  to  use  No.  2  fuel  oil. 

The  Commission  has  also  analyzed  the  data 
reported  on  the  ELA-50  form.  E1A-50  is  used  to 
gather  information  on  the  alternative  fuels  that  are 
used  to  offset  curtailments  in  the  delivery  of  natural 
gas.  Analysis  indicates  that  during  the  period  April 
1977-March  1978,  large  industrial  users  utilized  No. 

5  or  No.  6  fuel  oil  to  offset  approximately  40  percent 
of  the  natural  gas  curtailment  they  experienced. 

This  percentage  translates  to  approximately  64 
million  barrels  of  oil.  The  ELA-50  data  also  indicate 
that  No.  1  or  No.  2  fuel  oil  was  utilized  to  offset 
approximately  20  percent  of  natural  gas 
curtailments  during  the  same  period. 


They  show  that  a  substantial  number  of 
industrial  boiler  fuel  facilities  have  the 
capability  to  use  No.  6  fuel  oil  as  an 
alternative  to  natural  gas. 

As  for  why  some  facilities  have  the 
capability  to  use  the  less  expensive  No. 

6  fuel  oil  while  some  do  not,  commenters 
explained  that  No.  6  fuel  oil  is  usually 
more  difficult  to  use  than  No.  2.  Due  to 
its  high  viscosity,  No.  6  fuel  oil  will  not 
flow  readily  at  normal  or  low 
temperatures  without  being  heated.  In 
order  to  use  No.  6  fuel  oil  rather  than 
No.  2,  an  industrial  facility  needs  to 
have  special  equipment  such  as  heaters 
in  its  fuel  tanks  and  steam  tracers  on  the 
pipes  carrying  the  oil  from  the  storage 
tanks  to  the  burner  tip. 

For  a  small  facility  or  a  facility  which 
needs  oil  only  on  an  infrequent  basis  as 
a  backup  for  gas  in  case  of  curtailment, 
it  is  often  uneconomic  to  incur  the 
capital  cost  of  installing  the  capability 
to  bum  No.  6  fuel  oil.  And,  even  if  it  is 
economic,  it  simply  may  not  be  worth 
the  effort  of  installing  the  equipment 
needed  to  bum  No.  8  fuel  oil. 

As  commenters  pointed  out,  however, 
large  industrial  facilities  or  facilities 
which  are  curtailed  more  frequently  are 
in  a  far  different  position.  Due  to  their 
greater  fuel  requirements,  these  facilities 
have  in  many  cases  opted  to  incur  the 
relatively  modest  capital  costs  of 
installing  heaters  and  steam  tracers  so 
as  to  take  advantage  of  the  substantial 
($1.00  or  more  per  MMBtu)  price 
differential  between  No.  2  and  No.  6  fuel 
oil.  Thus,  for  example,  the  record  shows 
that  at  the  3-M  Company,  which 
operates  over  100  facilities  and  plants  in 
28  states,  both  No.  2  and  No.  6  fuel  oil 
are  used  as  alternative  fuels.  When 
asked  at  the  St.  Paul  hearing  why  3-M 
uses  more  expensive  No.  2  fuel  oil,  the 
3-M  representative  responded: 

Basically  because  of  the  size  of  the 
installation.  They  are  relatively  small 
facilities  and  small  .plants  with  a  relatively 
low  usage  requirement. 

Similarly,  the  representative  of  Georgia 
Kraft  Company  testified  at  the  Atlanta 
hearing: 

The  basic  fuels  for  industrial  energy  as  I 
know  it  as  representative  of  a  large 
manufacturer  is  No.  6  fuel  oil — high  sulphur 
No.  6  fuel  oil. 

In  sum,  the  record  in  this  proceeding 
demonstrates  that  there  are  a 
substantial  number  of  industrial  plants 
that  have  the  capability  to  bum  No.  6 
fuel  oil  or  that  could  easily  and 
reasonably  acquire  such  a  capability.  In 
general,  use  of  No.  2  fuel  oil  is  preferred 
only  by  small  facilities  or  by  facilities 
where  gas  use  is  so  seldom  interrupted 
that  it  is  not  worth  the  expense  or 
bother  to  use  No.  6  fuel  oil. 
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2.  Industrial  boiler  fuel  facilities  are 
price-sensitive.  The  record  establishes, 
further,  that  industrial  facilities  that 
have  residual  fuel  oil  burning  capability 
are  price  sensitive  and  will  switch  to 
fuel  oil  if  gas  is  priced  at  the  No.  2  level. 
For  example,  the  representative  of  the 
Process  Gas  Consumer  Group  (PGC),  the 
members  of  which  own  and  operate 
over  1,000  plants  in  virtually  every  state, 
said  that  non-exempt  industrial  facilities 
“generally  have  the  capability  to  switch 
on  or  off  gas  extremely  rapidly.”  If 
incremental  pricing  pushes  “gas  prices 
above  the  price  of  the  cheapest  potential 
alternate  fuel,  such  users  will  not 
hesitate  to  switch  off  of  gas.” 

PGC’s  view  was  shared  by  each  of  the 
other  sixteen  industries  or  industrial 
groups  which  responded  to  the  Notice  of 
Proposed  Rulemaking.  Kennecott 
Copper  Corporation’s  Chino  Mine 
Division,  located  in  southwestern  New 
Mexico,  commented  that  non-exempt 
end  users  “have  the  ability  to  switch 
almost  instantaneously  to  cheaper 
alternate  fuels."  The  Hoerner  Waldorf 
division  of  Champion  International 
Corporation  in  St.  Paul.  Minnesota, 
testified: 

Since  [Hoerner  Waldorf  s  St.  Paul]  facility 
has  the  capability  of  using  both  natural  gas 
and  No.  6  fuel  oil.  it  can  switch  to  the  lower 
cost  of  these  fuels  on  very  short  notice.  [A] 
difference  of  only  one  cent  per  million  Btu 
would  be  sufficient  incentive  for  one  facility 
to  switch  to  the  lower  cost  fuel. 

Similarly,  the  representative  of  George 
Kraft  Company  of  Georgia  and  Alabama 
testified: 

My  company  can  switch  completely  on  or  off 
natural  gas  in  about  30  minutes’  time,  and  we 
do  it  rather  frequently.  When  gas  prices 
approach  oil  prices  on  an  equivalent  Btu 
basis,  we're  going  to  shop  among  the 
alternatives  that  we  have:  and  we’re  going  to 
make  that  decision,  as  I  said,  on  almost  a 
daily  basis. 

The  representative  of  3-M  Company 
testified  that  3-M  already  has  facilities 
“where  we  have  already  discontinued 
using  natural  gas  because  its  price 
exceeds  the  cost  of  our  alternate  fuel.” 

The  Commission  concludes  that  not 
only  does  a  large  amount  of 
incrementally  priced  industrial  boiler 
fuel  load  have  the  capability  to  burn  No. 
6  fuel  oil,  but  there  is  a  strong  likelihood 
that  this  load  would  shift  from  gas  to  oil 
if  gas  were  priced  at  the  level  of  No.  2 
fuel  oil. 

3.  What  would  be  the  impact  of  a 
uniform  No.  2  ceiling  on  high-priority 
customers?  As  for  the  precise,  total 
amount  of  incrementally  priced  load 
that  would  be  lost  if  there  were  a 
uniform  No.  2  ceiling,  commenters 
disagree.  The  American  Gas 
Association  (AGA)  surveyed  its 


members  and  found  that  40  percent 
more  load  loss  would  occur  with  a  No.  2 
ceiling  than  with  a  No.  6  ceiling.  The 
Department  of  Energy,  on  the  other 
hand,  surveyed  five  distribution 
companies  and  found  there  would  be  a 
50  to  80  percent  load  loss  for  those 
companies,  if  there  were  a  No.  2  ceiling. 

■  Based  on  the  data  in  the  record,  then, 
the  precise  amount  of  load  loss  which 
would  occur  if  there  were  a  No.  2  ceiling 
cannot  be  established.  Further,  as  the 
data  submitted  by  the  South  Carolina 
Public  Service  Commission  and  others 
show,  the  amount  of  load  loss  would 
vary  from  distributor  to  distributor, 
depending  on  how  much  industrial 
boiler  fuel  load  had  No.  6  burning 
capability. 

Commenters  generally  agreed, 
however,  that  the  load  loss  which  would 
result  from  a  No.  2  ceiling  would  be 
substantial  and  would  be 
disadvantageous  to  residential  and 
commercial  customers.  The  Commission 
notes,  especially,  that  the  National 
Association  of  Regulatory  Utility 
Commissioners  as  well  as  the  state 
regulatory  commissions  of  California, 
Michigan,  Ohio,  North  Carolina,  South 
Carolina  and  Wisconsin  strongly  argued 
against  a  uniform  No.  2  level  on  this 
ground.  The  comment  of  Chairman 
Daniel  J.  Demlow  of  the  Michigan  Public 
Service  Commission  was  representative: 

Our  initial  concern  was  that  the  target 
price  based  on  the  cost  of  the  No.  2  fuel  oil 
would  result  in  the  loss  of  considerable 
volumes  of  gas  sales  to  non-exempt  boiler 
fuel  facilities.  We  affirm  this  concern  here. 
Several  boiler  fuel  customers  of  gas  utilities 
in  Michigan  have  already  converted  from  gas 
to  residual  fuel  oil  because  current  firm 
industrial  gas  rates  are  approximately  equal 
to  the  cost  of  residual  fuel  oil.  This  loss  of 
load  has  already  resulted  in  significantly 
increased  costs  to  residential  and  other  high 
priority  gas  customers  in  Michigan.  . 

Several  other  state  and  local 
authorities  who  provided  comments  in 
response  to  the  Notice  of  Proposed 
Rulemaking  supported  the  view  that  the 
extent  of  load  shifting  that  would  be 
induced  by  a  No.  2  ceiling  would 
disadvantage  the  high-priority 
consumers  they  represent.  Among  these 
were  the  Mayor  of  St.  Paul,  Minnesota; 
the  Director  of  Minnesota  Office  of 
Consumer  Services  and  the 
representative  of  the  Georgia 
Consumers’  Utilities  Council.  They 
echoed  the  view  of  the  state  regulatory 
commissions  that  the  Commission  must 
lower  the  ceiling  from  the  No.  2  level  in 
order  to  protect  residential  and 
commercial  customers. 

The  Federal  Energy  Regulatory 
Commission  gives  great  weight  to  the 
expert  judgment  of  the  state  and  local 


officials  who  testified  or  contributed 
comments.  They  are  familiar  with  local 
industrial  fuel  usage  patterns,  and  they 
are  in  a  position  to  be  acutely  aware  of 
the  likely  consequences  of  industrial 
load  loss  on  residential  and  commercial 
consumers.  Moreover,  they  have  special 
responsibilities  with  respect  to  the 
interests  of  these  groups. 

The  Commission  concludes  that  a  No. 
2  ceiling  on  incremental  pricing  would 
be  likely  to  cause  substantial  load 
switching,  and  the  loss  of  such  load 
would  be  likely  to  result  in  a  shifting  of 
capital  costs  to  the  disadvantage  of 
high-priority  customers. 

The  question  remains,  however,  as  to 
whether  these  customers  would  be 
better  off  with  an  incremental' pricing 
ceiling  set  at  the  price  of  No.  6  fuel  oil 
rather  than  at  the  price  of  No.  2  fuel  oil. 
B.  Should  the  ceiling  be  reduced  to  the 
level  of  No.  6  fuel  oil? 

In  view  of  the  substantial  load  loss 
that  might  occur  with  a  ceiling  based  on 
the  price  of  No.  2  oil,  the  American  Gas 
Association  (AGA)  as  well  as  other 
commenters  urged  that  there  be  a 
uniform  incremental  pricing  ceiling  set 
at  the  level  of  No.  6  fuel  oil. 

AGA  supported  its  argument  for  a 
uniform  No.  6  ceiling  by  submitting  a 
study  purporting  to  show  that,  on  a 
national  average  basis,  residential  and 
commercial  rates  would  be  lower  with  a 
uniform  No.  6  ceiling  than  with  a  No.  2 
ceiling.  AGA  surveyed  41  of  its  member 
companies  to  determine  the  industrial 
load  loss  they  would  incur  if  there  were 
a  uniform  No.  2  ceiling  on  incremental 
pricing.  Based  on  the  results  of  that 
survey.  AGA  concluded  that  if  the 
alternative  fuel  price  ceiling  were 
established  at  the  No.  2  rather  than  No. 

6  level,  741  to  788  billion  cubic  feet  (Bcf) 
of  industrial  boiler  fuel  sales  would  be 
lost  in  1980.®  This  represents  39  percent 
to  41  percent  of  the  total  1,900  Bcf  of 
industrial  boiler  fuel  sales  that  AGA 
projects  for  1980. 

AGA  then  attempted  to  estimate  the 
effect  of  the  loss  of  approximately  800 
Bcf  of  industrial  sales  on  residential  gas 
rates.  AGA  projected  1981  residential 
rates  under  two  simplified  scenarios. 
Under  the  “Low  Cap  Scenario”,  it  was 
assumed  that  industrial  boiler  fuel 
facilities  would  be  incrementally  priced 
at  the  estimated  1981  price  of  low  sulfur 
(0.3%)  No.  8  fuel  oil,  $3.50  per  MMBtu. 
Further,  it  was  assumed  that  no  load 


“The  741  Bcf  figure  represents  the  load  loss  which 
AGA  says  would  result  from  a  No.  2  ceiling  if 
ceiling  price  levels  were  determined  for  small 
incremental  pricing  regions  such  as  SMSA's.  The 
788  Bcf  figure  represents  what  the  load  loss  would 
be  under  a  No.  2  ceiling  if  large  regions  such  as 
states  were  used. 
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loss  would  be  caused  by  incremental 
pricing.  Under  the  “High  Cap  Scenario”, 
it  was  assumed  that  industrial  boiler 
fuel  facilities  would  be  subject  to 
incremental  pricing  at  the  projected 
level  of  the  price  of  No.  2  fuel  oil  in  1981, 
$4.10  per  MMBtu,  and  that  800  Bcf  of 
industrial  sales  would  be  lost. 

AGA  concluded  that  rates  to 
residential  and  commercial  customers 
would  be  higher  under  the  High  Cap 
Scenario  than  under  the  Low  Cap 
Scenario.  Under  the  High  Cap  Scenario, 
the  national  average  charge  for 
providing  gas  to  residential  and  other 
high-priority  customers  in  1981  would  be 
$3.21  per  MMBtu,  12  cents  more  than  the 
$3.09  per  MMBtu  that  AGA  estimated 
would  be  charged  under  the  Low  Cap 
Scenario. 

According  to  the  AGA  study,  the 
higher  charge  would  be  attributable  to 
three  factors.  First,  an  additional  5  cents 
per  MMBtu  would  have  to  be' charged 
under  the  High  Cap  Scenario  to  recover 
fixed  transmission  and  distribution 
costs  since  there  would  be  fewer  sales 
from  which  to  recover  those  costs. 
Second,  additional  seasonal  and  peak 
shaving  costs  would  raise  rates  by  2 
cents  per  MMBtu.  Third,  the  total 
amount  of  incremental  costs  that  could 
be  absorbed  by  industrial  customers 
would  actually  be  $495  million  less 
under  the  High  Cap  Scenario,  resulting 
in  a  5  cents  per  MMBtu  increase  in  high- 
priority  customer  rates.10 

AGA  concluded  that  the  Commission 
should  establish  a  uniform  ceiling  on 
incremental  pricing  at  the  level  of  "the 
lowest  cost  appropriate  alternative 
fuel." 

10  In  order  to  determine  the  total  amount  of 
incremental  costs  which  would  be  absorbed  by 
industrial  customers  under  the  two  scenarios,  AGA 
assumed  that  the  average  price  of  gas  charged  to 
industrial  users  would  be  $2.35/MMBtu  before  the 
addition  of  any  incremental  pricing  surcharges. 

AGA  assumed  that  No.  2  fuel  oil  would  sell  for 
$4.10/MMBtu  in  1981.  Thus,  the  average  maximum 
surcharge  absorption  capability  of  incrementally 
priced  customers  under  a  No.  2  “High  Cap"  ceiling 
would  be  $1.75/MMBtu.  AGA  further  assumed  that 
low  sulfur  (0.3%)  No.  6  fuel  oil  would  sell  for  $3.50/ 
MMBtu,  and  that  under  a  low  sulfur  No.  6  “Low 
Cap”  ceiling  all  incrementally  priced  industrial 
facilities  would  be  surcharged  to  the  full  extent  of 
their  surcharge  absorption  capability.  By 
multiplying  the  amount  of  gas  to  be  incrementally 
priced  under  each  scenario  by  the  amount  of  the 
surcharge,  AGA  determined  that,  even  though  the 
low  sulfur  No.  6  “Low  Cap”  ceiling  was  60  cents  less 
than  the  No.  2  “High  Cap”  ceiling,  the  increase  in 
volumes  available  to  be  surcharged  under  a  low 
sulfur  No.  6  ceiling  resulted  in  there  being  a  total 
“Low  Cap"  surcharge  recovery  of  $2.07  billion,  $495 
million  more  than  the  $1,575  billion  AGA  estimated 
would  be  recovered  if  there  were  a  No.  2  ceiling. 

The  $495  million  difference  would  be  spread  over  all 
other  customers,  with  the  result  that  gas  prices  to 
high-priority  customers  would  be  5  cents/MMBtu 
higher  under  the  High  Cap  Scenario  than  under  the 
Low  Cap  Scenario. 


The  Department  of  Energy,  however, 
submitted  a  more  complex  study  using  a 
more  sophisticated  methodology  that 
raises  substantial  doubts  about  the 
AGA  conclusion  that  a  ceiling  set  at  the 
No.  6  level  would  generally  benefit  high- 
priority  consumers. 

In  transmitting  the  study,  Secretary  of 
Energy  James  R.  Schlesinger  expressed 
the  Department’s  view,  that  it  is  in  the 
national  interest  for  natural  gas  be  used 
to  displace  more  costly  imported  oil. 
Thus,  the  Secretary  stated,  the 
Department  would  prefer  to  have  the 
ceiling  on  incremental  pricing  set  at  the 
level  of  high  sulfur  No.  6  fuel  oil. 

Secretary  Schlesinger  went  on  to  say, 
however,  that,  in  the  Department’s  view, 
if  adoption  of  a  uniform  No.  6  ceiling 
decreased  the  surcharge  absorption 
capability  of  incrementally  priced 
facilities  so  much  that,  in  at  least  some 
cases,  the  reduction  would  offset  the 
benefit  to  high-priority  customers  of 
avoiding  load  loss,  then,  under 
subsection  204(e)  of  the  NGPA,  the 
ceiling  should  not  be  reduced  to  a 
uniform  No.  6  level.  In  other  words,  the 
test  for  whether  the  ceiling  should  be 
reduced  to  the  price  of  No.  6  fuel  oil  is 
"whether  the  total  revenue  over  and 
above  the  cost  of  natural  gas  paid  by 
fewer  incrementally  priced  users  at  a 
distillate  price  would  be  greater  than  the 
total  revenue  over  and  above  the  cost  of 
natural  gas  paid  by  more  incrementally 
priced  users  at  a  lower  price.” 

The  Department  of  Energy’s  study 
suggests  that  it  is  problematical  as  to 
whether  a  No.  6  ceiling  would  benefit 
high-priority  customers  more  than  a  No. 
2  ceiling.  Thus,  although  the  Department 
of  Energy  would  have  preferred  ai 
uniform  No.  6  ceiling  on  the  basis  of 
public  policy  considerations,  Secretary 
Schlesinger  supported  the  Commission’s 
proposed  three-tier  approach  as  a 
reasonable  way  to  conform  to  the 
mandate  of  Title  II  of  the  NGPA. 

DOE  studied  the  effect  that  industrial 
boiler  fuel  load  losses  of  40  percent,  50 
percent,  66.7  percent  and  80  percent 
would  have  on  the  high-priority 
customers  of  38  distribution  companies. 
DOE  first  analyzed  the  effect  such  load 
losses  would  have,  based  on  May,  1979 
oil  prices.11  DOE  found  that  in  May 
residential  and  commercial  customers 
would  have  been  better  off  with  a 
ceiling  set  at  the  No.  2  rather  than  No.  6 
level.  This  held  true  regardless  of 
whether  load  loss  were  assumed  to  be  at 
the  low  extreme  of  40  percent  or  at  the 
high  extreme  of  80  percent. 

"  For  purposes  of  its  study.  DOE  used  $3.80  per 
MMBtu  as  the  price  for  No.  2  fuel  oil  in  May.  1979. 
For  high  sulfur  No.  6  fuel  oil.  DOE  averaged  prices 
for  No.  6  oils  with  sulfur  contents  of  1.0%  and  ajjove 
to  derive  an  average  price  of  $2.60  per  MMBtu. 


DOE  found,  further,  that  the  effect  of 
load  loss  was  dependent  on  the  level  of 
oil  prices.  June  prices  were  projected  by 
DOE  to  be  substantially  higher  than 
May’s.  While  May,  1979  prices  reflected 
world  crude  oil  prices  of  $15.00  per 
barrel,  DOE  projected  that  June,  1979 
prices  would  reflect  world  prices  of 
$19.60  per  barrel.12  As  a  result,  since  the 
cost  of  gas  would  be  relatively 
unchanged,  the  amount  that  could  be 
collected  from  industrial  customers  at  a 
high  sulfur  No.  6  ceiling  would  be 
significantly  greater  in  June  than  in  May. 
Accordingly,  while  in  May  high-priority 
customers  would  have  been  better  off 
with  a  No.  2  ceiling  even  if  there  had 
been  load  loss  of  80  percent,  in  June 
such  customers  would  be  better  off  with 
a  No.  2  ceiling  only  if  load  loss  stayed 
below  a  point  in  the  range  of  50  percent 
to  66.7  percent. 

In  either  case,  however,  the  results  of 
the  DOE  study  contrast  strikingly  with 
AGA’s  contention  that  high  priority 
customers  would  be  worse  off  with  a 
No.  2  ceiling  even  with  load  loss  as  low 
as  40  percent.  Several  important 
differences  between  the  AGA  and  DOE 
studies  explain  the  divergent  results. 

One  difference  was  that  different 
grades  of  No.  6  fuel  oil  were  used  in  the 
two  studies.  The  price  of  No.  6  fuel  oil 
varies  significantly  on  the  basis  of  sulfur 
content,  with  high  sulfur  No.  6  fuel  oil 
being  less  expensive  than  low  sulfur  No. 
6  oil. 13  Thus,  high  sulfur  No.  6  oil  is 
preferred  by  industrial  users,  and  a  No. 

6  ceiling  has  to  be  set  at  the  price  of  high 
sulfur  No.  6  fuel  oil  if  it  is  to  be  assumed 
that  no  load  loss  will  occur. 

Accordingly,  DOE  used  an  average  price 
for  high  sulfur  (1.0  percent  and  above) 
No.  6  fuel  oil  in  estimating  the  amount 
industrial  boiler  fuel  facilities  could  be 
charged  if  they  were  billed  at  a  No.  6 
ceiling.  AGA,  however,  used  a  projected 
price  of  the  more  expensive  low  sulfur 
(0.3  percent)  No.  6  fuel  oil  in  deriving  its 
"low  cap”  ceiling.  The  effect  of  using  a 
low  sulfur  No.  6  oil  price  was  that  AGA 
overstated  the  contribution  that 
incrementally  priced  industries  would 
make  to  high-priority  customers  if  there 
were  a  “Low  Cap”  ceiling. 

A  second  difference  between  the  DOE 
and  AGA  studies  was  that  AGA 
measured  the  1981  contribution  per 
MMBtu  of  industrial  customers  to  high- 

11  DOE  projected  the  June,  1979  price  of  No.  2  fuel 
oil  to  be  $4.20  per  MMBtu.  The  average  price  of  No. 

6  high  sulfur  fuel  oil  was  projected  to  be  $3.40  per 
MMBtu. 

13  Indeed,  the  price  differential  between  high 
sulfur  No.  6  fuel  oil  and  low  sulfur  No.  6  oil  can  be 
as  great  as  that  between  No.  2  fuel  oil  and  low 
sulfur  No.  6  oil.  Generally,  low  sulfur  No.  6  fuel  oil  is 
used  only  in  facilities  which  are  not  permitted  to 
burn  high  sulfur  No.  6  fuel  oil  due  to  air  quality 
standards. 
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priority  customers  by  subtracting  the 
projected  average  retail  industrial  rate 
($2.35  MMBtu)  from  the  alternative  fuel 
price  ceilings. 14  DOE's  study  points  out, 
however,  that  what  an  industrial 
customer  contributes  to  recovery  of 
system  costs  and  thus,  to  the  high- 
priority  customers  is  the  amount  the 
industrial  customer  is  charged  in  excess 
of  the  actual  marginal  cost  of  the  gas 
acquired  to  serve  him. 

Stated  differently,  the  cost  of 
supplying  an  additional  MMBtu  of  gas  to 
an  industrial  customer  is  equal  to  the 
highest  wellhead  price  paid  by  the 
supplying  interstate  pipeline  plus 
variable  conditioning  and  transportation 
costs  and  taxes.  If  an  industrial 
customer  leaves  the  system,  the  highest 
priced  gas  which  otherwise  would  be 
purchased  to  serve  the  industrial 
customer  would  not  be  purchased.  As  a 
result,  the  average  “rolled-m”  cost  of 
gas  would  be  reduced  to  the  benefit  of 
the  remaining  customers.  DOE's 
methodology  captured  this  benefit 
which  would  be  gained  by  the  high 
priority  customer  if  there  were  industrial 
load  loss.15  AGA's  method  did  not.16 

Lastly,  DOE  did  not  concur  with  AGA 
that  load  loss  resulting  from  a  No.  2 
ceiling  would  result  in  additional 
storage  costs.  Industrial  customres  are 
not  storage  facilities.  Having  them  as 
customers  permits  a  lessening  of  capital 
charges  per  unit  by  permitting  a  higher 
load  factor  during  off-peak  periods. 
Consequently,  if  they  were  lost  from  a 
system,  capital  charges  to  high-priority 
customers  wrould  be  higher.  But  no  less 
gas  would  be  available  to  those  high 


14  AGA  projected  that  the  price  of  No.  2  fuel  oil 
would  be  $4.10  in  1981  and  that  *he  price  of  No  b 
would  be  $3.50.  Thus,  each  industrial  customer 
would  contribute  $l.?5/MMBtu  if  there  were  a  No.  2 
ceiling  and  $1 15/MMBtu  if  there  were  a  No.  6 
ceiling. 

“In  its  study.  DOE  assumed  that  the  cost  of 
providing  gas  to  industrial  customers  is  the  cost 
incurred  durmg  off-peak  summer  periods  (the 
acquisition  cost  plus  variable  transportation  and 
processing  costs  and  taxes).  When  gas  is  supplied 
during  the  winter,  the  marginal  cost  of  gas  may 
increase  significantly,  especially  if  the  additional 
gas  is  delivered  from  underground  storage,  liquified 
natural  gas  storage,  synthetic  natural  gas  plants,  or 
other  peak-shaving  facilities.  Thus,  even  DOE's 
study,  insofar  as  it  reflected  the  off-peak  marginal 
cost  of  gas  and  not  the  peak  marginal  cost, 
understated  the  benefit  to  high  priority  customers  of 
shedding  industrial  load  during  peak  periods. 

“To  illustrate,  for  1981.  the  year  used  in  the  AGA 
study.  DOE  would  subtract  $2.69  (a  wellhead  price 
of  S2.34  plus  allowances  for  processing, 
transportation  and  gross  receipts  tax),  not  AGA's 
average  retail  industrial  rate  of  $2.35,  from  the 
projected  No.  2  and  No.  6  ceiling  prices  in  order  to 
derive  the  per  MMBtu  contribution  of  industrial 
customers  to  system  costs.  The  effect  would  be  Ic 
reduce  the  per  MMBtu  contribution  that  would  be 
made  by  industrials.  Thus,  under  DOE's  appioach. 
more  load  loss  would  have  to  resuit  from  a  No.  2 
ceiling  to  warrant  using  a  No.  6  rather  than  No.  2 
ceiling. 


priority  customers  during  peak  periods. 
Thus,  the  loss  of  industrial  customers 
would  not.  in  itself,  give  rise  to  a  need 
for  additional  storage  facilities. 

More  importantly  than  these 
methodological  differences,  however, 
DOE’s  study  illustrates  the  inherent  and 
quantitatively  unresolvable  uncertainty 
about  whether  lowering  the  ceiling  from 
the  price  of  No.  2  fuel  oil  to  the  level  of 
No.  6  oil  would  benefit  residential  and 
commerical  customers.  As  has  been 
discussed  above,  there  is  uncertainty 
about  the  amount  of  load  loss  which 
would  occur  if  there  were  a  No.  2 
ceiling.  DOE’s  study  shows  that  there  is 
a  second — and  even  more  serious — 
concern.  While  something  between  50 
percent  and  66  percent  load  loss  would 
have  justified  a  No.  6  ceiling  in  June, 
1979,  only  one  month  earlier  not  even  an 
80  percent  load  loss  would  have  justified 
a  No.  6  ceiling. 

Thus,  while  it  may  be  possible  to 
determine  whether  a  No.  6  ceiling  is 
justified  on  the  basis  of  data  for  one 
month,  the  ceiling  might  not  be  justified 
for  another  month.  As  DOE's  figures  for 
May  and  June.  1979,  illustrate,  changes 
in  world  oil  prices  can  transform  either 
a  No.  6  or  No.  2  ceiling  from  a  benefit  to 
a  detriment  to  high-priority  customers. 
There  is  high  and  inherent  uncertainty 
about  the  future  course  of  world  oil 
prices  as  well  as  inherent  but  less 
uncertainty  about  the  future  price  of  gas, 
and  such  uncertainty  obviates  the 
possibility  of  determining  whether,  in 
the  future,  high-priority  customers  would 
be  benefited  by  a  No.  6  rather  than  a 
No.  2  ceiling  on  incremental  pricing. 

C.  The  Three-Tier  Approach 

With  the  three-tier  approach  proposed 
in  the  May  11, 1979  Notice  of  Proposed 
Rulemaking,  the  Commission  sought  to 
steer,  as  the  Notice  put  it.  between  the 
Scylla  and  Charybdis  of  No.  2  and  No.  6 
ceiling  levels. 

As  commenters  pointed  out, 
subsection  204(e)  of  the  NGPA  does  not 
require  that  the  Commission  devise  and 
adopt  a  scheme  that  would  minimize 
residential  and  commercial  rates.  It  only 
requires  that  for  the  Commission  to 
reduce  the  ceiling  on  incremental  pricing 
from  the  price  of  No.  2  fuel  oil,  it  must  be 
likely  that  such  a  reduction  would  result 
in  lower  residential  and  commercial 
rates  than  would  an  unreduced  No.  2 
ceiling.  Yet.  the  three-tier  approach  not 
only  satisfies  that  statutory  requirement, 
it  also  maximizes  the  benefits  of 
incremental  pricing  for  high-priority 
customers. 

To  demonstrate  this,  DOE  submitted 
the  stylized  demand  curves  set  forth  in 
Figures  1  and  2.  As  Figure  1  shows,  if 
there  is  a  “single-tier”  ceiling  set  at  the 


price  of  No.  2  fuel  oil,  there  will  be  an 
increase  in  the  contribution  to  system 
costs  per  unit  of  incrementally  priced 
gas.  Due  to  load  loss,  however,  less  gas 
will  be  subject  to  incremental  pricing. 

On  the  other  hand,  a  No.  6  ceiling  will 
decrease  the  per  unit  contribution  but 
will  increase  the  volume  of  gas  subject 
to  incremental  pricing.  Thus,  using 
DOE's  Figure  1,  the  ceiling  should  be 
lowered  from  the  price  of  No.  2  fuel  oil 
to  the  price  of  No.  6  oil  if  area  R  is  larger 
than  area  D.  As  just  discussed,  however, 
not  only  is  there  insufficient  information 
to  determine  which  area  is  larger  at  a 
given  point  in  time,  but  the  size  of  the 
areas  will  change  over  time. 

These  problems  inherent  in  trying  to 
determine  the  relative  sizes  of  areas  D 
and  R  are  avoided  under  the  three-tier 
approach,  as  shown  in  DOE's  Figure  2. 
The  advantage  of  the  three-tier  ceiling  is 
that  by  keeping  the  No.  6  fuel  oil 
customers  on  the  system,  it  avoids  load 
loss  without  reducing  the  contributions 
from  the  distillate  customers:  area  T  in 
Figure  2  is  always  greater  than  area  D 
because  D  is  included  in  T.  Similarly, 
area  T  is  always  greater  than  areas  L  or 
H,  illustrating  that  a  three-tier  ceiling 
will  always  provide  greater  benefits  to 
residential  and  commercial  customers 
than  either  a  low  sulfur  No.  6  ceiling  as 
used  in  AGA's  study  or  a  high  sulfur  No. 
6  ceiling  as  used  in  DOE’s  study. 
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DOE  went  on  to  examine  a  sample 
pipeline.  DOE  found  that,  for  that 
pipeline  system,  incremental  pricing 
would  result  in  a  19  cents/Mcf  reduction 
in  average  residential  rates  if  there  were 
a  No.  2  ceiling.  If  there  were  a  No.  6 
ceiling  the  reduction  would  be  23  cents/ 
Mcf.  If  there  were  a  three-tier  ceiling, 
how’ever.  the  reduction  in  residential 
rates  would  be  28  cents/Mcf. 17 

Although  few  other  commenters 
analyzed  the  problems  as  eloguently  as 
DOE,  there  was  widespread  support  for 
the  conclusion  that  follows  from  DOE's 
model.  The  simplicity  of  the  analysis 
required  to  show  that  the  three-tier 
ceiling  satisfies  the  statutory  standard  of 
subsection  204(e)  of  the  NGPA  contrasts 
with  the  complexity  of  attempting  to 
predict  and  quantify  the  effects  of  a  No. 

2  or  No.  6  ceiling.  DOE’s  stylized 
demand  curves  show  simply  and 
convincingly  that  a  three-tier  ceiling  will 
always  result  in  lower  residential  and 
commercial  rates  than  would  either  a 
No.  2  or  No.  6  ceiling. 

A  three-tier  ceiling  is  also  consistent 
with  Secretary  Schlesinger’s  statement 
that  the  nation’s  domestic  gas  resources 
should  be  used  to  displace  imported  oil. 
In  the  DOE  study  tendered  in  support  of 
Secretary  Schlesinger’s  comment  in  this 
proceeding,  DOE  observed  that  the  use 
of  gas  to  displace  imported  oil  creates 
three  types  of  benefits:  downward 
pressure  on  world  oil  prices,  reduction 
in  the  chance  and  cost  of  interruption, 
and  reduction  in  the  balance  of 
payments  deficit.  DOE  estimates  suggest 
that  the  value  or  ‘‘premium’’  on  reducing 
imports  is  about  $3.00  per  barrel,  or 
about  50  cents  per  Mcf,  above  the  world 
oil  price. 

As  mentioned  above,  AGA  estimated 
in  its  comments  that  if  there  were  a  No. 

2  fuel  oil  ceiling  on  incremental  pricing, 
industrial  users  of  approximately  800 
Bcf  per  year  would  switch  from  No.  2  to 
No.  6  fuel  oil.  This  would  result  in  a  U.S. 
demand  for  imports  of  about  400,000 
barrels  per  day.  Thus,  based  on  the  $3.00 
per  barrel  “premium"  on  imported  oil, 
the  loss  to  the  nation  from  an  increase  in 
imported  oil  due  to  there  being  a  No.  2 
ceiling  wrould  be  over  $400  million  per 
year,  assuming  that  the  cost  of  gas 
supplied  to  industrial  customers  was  the 
same  as  the  cost  of  No.  6  fuel  oil. 

The  actual  loss  to  the  nation  would  be 
even  greater,  however.  The  marginal 
cost  of  supplying  gas  off  peak  to 
industrial  users  is  lower  than  the  price 


17  DOE  observed  that  these  results  suggest  that 
the  biggest  effect  on  residential  and  commercial 
rates  comes  from  having  incremental  pricing  in 
place,  and  that  the  differences  in  rates  resulting 
from  using  different  ceilings  are  relatively  small 
compared  to  the  rate  reduction  which  will  result  just 
from  having  incremental  pricing. 


of  products  made  from  imported  oil.  The 
marginal  cost  of  additional  gas  from 
conventional  domestic  sources  supplied 
to  most  industrial  consumers  is  little 
more  than  the  wellhead  price  of  the  gas. 
an  amount  still  well  below  the  cost  of 
high  sulfur  No.*6  fuel  oil.  If  the  difference 
between  the  marginal  cost  of  additional 
gas  supplies  and  the  price  of  high  sulfur 
No.  6  fuel  oil  is  assumed  to  be  75  cents 
per  Mcf, 18  the  total  loss  to  the  nation  of 
burning  oil  rather  than  gas  would  be  $1 
billion.  $400  million  being  attributable  to 
the  $3.00  per  barrel  “premium”  on 
imported  oil  with  $600  million  being 
attributable  to  the  difference  between 
the  price  of  high  sulfur  No.  6  fuel  oil  and 
the  marginal  cost  of  gas  from 
conventional  domestic  sources.  This 
loss  would  be  avoided  under  the  three- 
tier  approach,  however,  since  that 
appoach  will  avoid  the  industrial  load 
loss  that  would  attend  a  single-tier 
ceiling  set  at  the  price  of  No.  2  fuel  oil. 

D.  Arguments  Against  the  Three-Tier 
Approach 

Various  arguments  were  advanced  in 
favor  of  adoption  of  a  single-tier  No.  6 
ceiling  rather  than  the  three-tier 
approach.  The  principal  argument  was 
that  if  the  three-tier  approach  were 
adopted,  industries  that  are  not  now 
equipped  to  burn  No.  6  fuel  oil  would  be 
motivated  to  install  such  equipment 
solely  to  qualify  for  a  low  incremental 
pricing  ceiling.  A  uniform  No.  6  ceiling,  it 
was  argued,  would  avoid  such  allegedly 
uneconomic  installation  of  otherwise 
unneeded  equipment. 

It  was  further  argued  that  a  three-tier 
ceiling  would  be  discriminatory  against 
smaller  plant  operators  who  could  not 
afford  to  install  No.  6  capability.  Such 
an  industrial  consumer  would  be  billed 
incremental  pricing  surcharges  at  a  No. 

2  level  although  his  larger  and  wealthier 
competitors  could  afford  to  install  No.  6 
capability  so  as  to  avail  themselves  of 
the  lower  No.  6  ceiling. 

Additionally,  it  was  argued  that  a 
single-tier  No.6  ceiling  would  pose  less 
of  an  administrative  and  enforcement 
burden  than  would  a  three-tier  ceiling, 
and  that  a  No.  6  ceiling  would  be 
environmentally  beneficial. 

In  the  companion  order  issued  today 
in  this  Docket,  the  Commission  has 
expressed  its  concern  that  the  three-tier 
approach  may  induce  significant 


"In  its  study  DOE  used  $2.51  as  the  marginal  cost 
of  gas  for  May  and  |une,  1979.  The  price  of  high 
sulfur  No.  6  fuel  oil,  based  on  a  projected  )une.  1979 
world  oil  price  of  $19.60,  was  $3.40,  a  difference  of 
89  cents  from  the  marginal  cost  of  gas.  (The  May. 
1979  price  of  high  sulfur  No.  6  fuel  oil,  however,  was 
$2.60.  resulting  in  a  nine  cents  difference.  This, 
again,  illustrates  the  impact  a  change  in  world  oil 
prices  can  have.j 


investment  in  No.  6  oil  burning 
capability  solely  to  gain  the  advantage 
of  a  lower  incremental  pricing  ceiling. 
The  amount  of  this  induced  investment 
cannot  be  estimated  with  precision,  but 
the  record  indicates  that  it  could  be  a 
sizable  amount.  Thus,  the  Commission  is 
extremely  concerned  about  letting  the 
three-tier  approach  go  into  effect 
without  further  time  to  gain  familiarity 
with  the  incremental  pricing  program, 
the  industrial  facilities  which  will  be 
incrementally  priced,  and  the  extent  to 
which  the  three-tier  approach  would  be 
likely  to  result  in  an  inducement  to 
install  otherwise  unneeded  No.  6  oil 
burning  equipment. 

Accordingly,  in  the  companion  order 
the  Commission  provides  for  an 
exemption  under  subsection  206(d)  of 
the  NGPA  to  hold  the  upper  two  tiers  of 
the  three-tier  system  in  abeyance  for  10 
months  from  January  through  October, 
1980,  to  provide  a  period  in  which  a 
better  understanding  of  the  implications 
of  the  three-tier  approach  can  be 
obtained. 

The  Commission  is  also  concerned 
about  the  administrative  and 
enforcement  burden  which  will  be 
occasioned  by  the  three-tier  approach. 

As  noted  by  the  Commission  in  the 
companion  order,  a  further  benefit  of  the 
10  month  exemption  is  that  having  a 
single-tier  ceiling  during  at  least  the  first 
few  months  of  incremental  pricing  will 
ease  implementation  of  an  effective 
program.  Perhaps  most  importantly,  the 
likelihood  of  there  being  erroneous 
ceiling  prices  which  cause  load  loss 
would  be  minimized. 

As  for  the  environmental  argument  for 
a  single-tier  No.  6  ceiling,  the 
Commission’s  Environmental 
Assessment  indicates  that  a  three-tier 
rather  than  No.  6  ceiling  would  not  have 
any  adverse  environmental  impact. 
However,  the  Commission  observes  in 
the  companion  order  that  the  10  month 
exemption  would  provide  an 
opportunity  to  evaluate  further  the 
environmental  implications  of  the  three- 
tier  approach  with  the  benefit  of  having 
the  incremental  pricing  program  actually 
in  place. 

One  commentator  argued  that  there 
should  be  a  single  ceiling  at  the  No.  2 
fuel  oil  level  rather  than  a  three-tier 
ceiling.  The  National  Consumer  Law 
Center,  Inc.,  (NCLC)  urged  that  the 
Commission  avoid  the  load  loss  which 
would  result  from  a  No.  2  ceiling  by 
taking  steps  to  insure  the  availability  of 
gas  to  industrial  users  in  return  for  them 
being  incrementally  priced  at  a  level 
higher  than  their  alternative  fuel 
capability.  NCLC,  however,  did  not 
explain  how  the  Commission  is  to 
overcome  the  apparent  jurisdictional 
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barriers  to  it  exercising  curtailment 
authority  over  retail  sales  of  distribution 
companies  subject  to  state  or  local 
regulation.  Nor  did  NCLC  present  any 
information  on  how  much  load  loss 
could  be  avoided  by  assuring  supply  to 
incrementally  priced  end-users, 
assuming  the  Commission  had  authority 
to  achieve  such  an  end. 

The  Commission  concludes  that  the 
three-tier  approach  as  proposed  in  the 
Notice  of  Proposed  Rulemaking  best 
satisfies  the  Congressional  Intent 
underlying  subsection  204(e)  of  the 
NCPA.  Accordingly,  that  approach  is 
adopted  in  this  final  rule.  However,  due 
to  the  concerns  discussed  above  and 
discussed  in  greater  detail  in  the 
companion  order  issued  today  in  this 
docket,  the  Commission,  in  that 
companion  order,  finds  that  it  would  be 
appropriately  cautious  and  in  the  public 
interest  to  hold  the  upper  two  tiers  in 
abeyance  for  10  months  until  November 
1. 1980. 

IV.  Other  Issues  Regarding  the  Ceilings 
on  Incremental  Pricing 

Given  that  a  three-tier  ceiling  is 
superior  to  having  a  single-tier  ceiling 
either  at  the  No.  2  or  No.  6  level,  a 
question  arises  about  whether  there 
should  be  more  than  three  tiers. 
Particularly,  should  there  be  additional 
tiers  for  blends  of  No.  2  and  No.  6  fuel 
oil  and  for  the  different  No.  6  fuel  oils, 
the  cost  of  which  varies  according  to 
sulfur  content.  Additionally,  there  is  a 
question  about  how  to  handle 
alternative  fuels  other  than  oil. 

A.  Blends 

No.  4  and  No.  5  fuel  oil  are  usually 
obtained  by  blending  No.  2  and  No.  6  oil. 
Thus,  they  are  generally  cheaper  than 
No.  2  oil,  but  more  expensive  than  No.  6. 
In  the  Notice  of  Proposed  Rulemaking,  it 
was  proposed  that  facilities  which  had 
the  capability  to  use  No.  4  or  No.  5  fuel 
oil  would  be  incrementally  priced  at  the 
No.  2  level. 

•  Parties  objected,  saying,  most 
frequently  with  reference  to  No.  5  fuel 
oil,  that  if  facilities  which  had  the 
capability  to  bum  a  blended  fuel  oil 
were  incrementally  priced  at  the  level  of 
No.  2  fuel  oil,  the  price  of  gas  would  be 
pushed  above  the  price  of  their 
alternative  fuel,  and  they  would  leave 
the  gas  system. 

Several  solutions  were  urged  upon  the 
Commission.  One  was  to  add  two  tiers, 
one  reflecting  the  price  of  No.  4  fuel  oil 
and  one  reflecting  the  price  of  No.  5.  to 
the  proposed  three-tier  approach.  In 
response,  the  Commission  notes  that 
there  is  enough  of  an  administrative  and 
enforcement  burden  with  a  three-tier 
approach  without  stretching  the  limits  of 


administrative  feasibility  yet  further 
with  a  five-tier  ceiling.  Further,  it  is 
apparent  to  the  Commission  that  E1A 
will  have  difficulty  enough  implementing 
the  three-tier  approach  without  having 
to  generate  five  ceiling  prices  for  each 
incremental  pricing  region  of  the 
country. 

Another  suggestion  was  to  use  a 
"weighted  average”  of  the  prices  of  No. 

2  and  No.  6  fuel  oil  to  derive  the  ceiling 
prices  for  No.  4  and  No.  5  fuel  oil.  There 
is,  however,  no  evidence  in  the  record 
suggesting  any  systematic  correlation 
between  the  prices  of  No.  2  and  No.  6 
fuel  oil  on  the  one  hand  and  the  prices 
of  No.  4  and  No.  5  on  the  other.  Further, 
there  is  no  evidence  of  the  ratio  of  No.  2 
to  No.  6  fuel  oil  which  is  used — if  one  is 
consistently  used — in  blending  to  get 
No.  4  or  No.  5  oil. 

A  third  suggested  approach  was  to  let 
the  low  sulfur  No.  8  ceiling  apply  to  a 
facility  which  has  the  capability  to  bum 
blended  fuel  oiL  The  Commission  shall 
adopt  this  solution  with  regard  to  No.  5 
oil.  No.  5  is  only  slightly  more  expensive 
than  low  sulfur  No.  6  fuel  oil.  Thus, 
relatively  little  surcharge  absorption 
capability  is  lost  if  facilities  capable  of 
using  No.  5  fuel  oil  are  priced  at  the  low 
sulfur  No.  6  level.  And  more  importantly. 
No.  5  oil  shares  many  of  the 
characteristics  of  No.  6  fuel  oil:  it  has  a 
high  viscosity  which  requires  special 
equipment  for  it  to  be  burned. 

No.  4  oil,  however,  does  not  resemble 
No.  6  oil  in  its  characteristics.  Indeed, 
due  to  its  lower  viscosity,  in  many 
instances  it  can  be  burned  in  facilities 
equipped  to  bum  No.  2  fuel  oil.  Thus,  if 
end-users  were  permitted  to  have  a  No. 

6  ceiling  apply  to  them  on  the  basis  that 
they  were  capable  of  burning  No.  4  fuel 
oil.  there  would  be  a  danger  that  a  No.  6 
ceiling  could  be  claimed  by  end-users 
whose  alternative  fuel  was  actually  No. 

2  fuel  oil.  Accordingly,  this  final  rule  will 
not  permit  the  user  of  No.  4  oil  to  avail 
himself  of  a  No.  6  ceiling.  However,  the 
Commission  notes  that  such  a  user  may 
seek  an  adjustment  as  provided  in 
subsection  502(c)  of  the  NGPA  and 
section  1.41.  of  the  Commission's 
regulations. 

B.  Sulfur  Levels 

Several  parties  commented  that  since 
the  price  of  No.  6  fuel  oil  varies  with 
sulfur  content,  each  level  of  sulfur 
content  should  be  treated  as  a  separate 
alternative  fuel  with  its  own  ceiling 
level.  Accordingly,  the  Associated  Gas 
Distributors  (AGD)  proposed  that 
separate  ceilings  be  established  for  No. 

6  fuel  oils  with  sulfur  contents  of  0.3 
percent.  0.5  percent,  1.0  percent  and  1.5 
percent  and  above.  CF&I  Steel 
Corporation  (CF&I),  on  the  other  hand. 


stated,  “No.  6  fuel  oil  is  normally 
marketed  at  at  least  three  different 
gradations  of  sulfur  content — 0.3  percent 
sulfur  content.  1.0  percent  sulfur  content 
and  2.2  percent  sulfur  content." 
Accordingly.  CF&I  urged  that  ceilings  be 
set  for  each  of  those  three  grades  of  No. 
6  fuel  oil. 

There  is,  however,  a  limit  to  the 
number  of  levels  for  which  data  can  be 
collected  and  ceilings  published  on  a 
monthly  basis.  As  stated  above,  it  is 
going  to  be  difficult  enough  for  that  task 
to  be  performed  with  only  three  ceiling 
levels,  without  compounding  the 
difficulty  by  trying  to  add  ceiling  levels. 

A  related  concern  has  to  do  with 
establishing  the  breaking  point  between 
high  and  low  sulfur  No.  0  fuel  oil.  In  the 
Notice  of  Proposed  Rulemaking  “low 
sulfur"  fuel  oil  was  defined  as  oil 
containing  one  percent  or  less  sulfur. 
Conversely,  “high  sulfur  fuel  oil"  was 
defined  as  being  oil  containing  more 
than  one  percent  sulfur.  The  Michigan 
Commission  recommended  that  high 
sulfur  oil  be  defined  as  including  one 
percent  or  more  sulfur  with  low  sulfur 
No.  6  being  defined  as  including  less 
than  one  percent  sulfur.  The 
Commission  believes,  however,  that  the 
definitions  in  the  Notice  of  Proposed 
Rulemaking  would  more  closely  comport 
with  common  practice  in  the  oil 
industry. 

United  Distribution  Company  (UDC) 
urged  the  Commission  to  adopt  a  yet 
lower  breaking  point  of  .75  percent 
sulfur.  This,  however,  would  go  too  far 
toward  permitting  a  "high  sulfur"  ceiling 
for  facilities  which  actually  may  only 
use  what  is  commonly  accepted  as  being 
low  sulfur  fuel. 

C.  Alternative  Fuels  Other  Than  Oil k 

Air  Products  and  Chemicals.  Inc.,  (Air 
Products)  and  the  Chemical 
Manufacturers  Association  (CMA)  said 
that  some  firms  utilize  alternative  fuels 
other  than  oil  (eg.,  waste  products, 
ethane,  or  refinery  off-gas).  Further, 
these  fuels  are  priced  at  parity  with  the 
price  of  No.  6  fuel  oil,  since  that  is  the 
fuel  with  which  they  compete.  Yet.  the 
facilities  using  the  parity-priced 
alternative  fuels  frequently  cannot  burn 
No.  6  fuel  oil  and  would,  under  the 
proposed  regulations,  be  incrementally 
priced  at  the  No.  2  fuel  oil  level. 
Accordingly,  Air  Products  and  CMA 
asked  that  a  facility  be  incrementally 
priced  at  a  No.  6  level  if  it  certifies  that 
it  has  available  for  purchase  and  is 
technically  and  legally  permitted  to  burn 
an  alternative  fuel  which  is  priced  at 
parity  with  high  or  low  sulfur  No.  6  fuel 
oil. 

Further.  Potlatch  Corporation  urged 
that  facilities  which  use  alternative  fuels 


^9 


57764  Federal  Register  /  Vol.  44,  No.  195  /  Friday,  October  5,  1979  /  Rules  and  Regulations 


such  as  coal,  wood  or  spent  pulping 
liquor  be  permitted  to  have  incremental 
pricing  ceilings  set  at  the  price  of  the 
alternative  fuel  or  the  price  of  No.  6  fuel 
oil.  whichever  is  higher,  regardless  of 
whether  or  not  there  is  parity  pricing. 

The  Commission  is  not  authorized 
under  subsection  204(e)  to  base  the 
appropriate  alternative  fuel  cost  for  a 
facility  on  the  costs  of  a  fuel  other  than 
oil.  Thus,  ceiling  levels  shall  not  be 
established  so  as  to  recognize 
alternative  fuels  other  than  oil. 

V.  Regions 

In  the  Notice  of  Proposed  Rulemaking, 
the  Commission  proposed  to  establish 
incremental  pricing  ceilings  for  39 
separate  regions.  There  would  be  eight 
large,  multistate  regions  and  31 
metropolitan  regions.  The  eight  large 
multistate  regions  were  derived  by 
modifying  various  regional  divisions 
used  by  the  Bureau  of  the  Census,  the 
Department  of  Energy  and  others  to  take 
into  account  energy  production, 
distribution  and  sale  patterns. 

The  31  metropolitan  areas  reflected 
either  Standard  Metropolitan  Statistical 
Areas  (SMSA’s)  or  Consolidated 
Metropolitan  Statistical  Areas  (CMSA’s) 
of  one  million  or  more  in  population,  as 
determined  by  the  Bureau  of  the  Census 
of  the  United  States  Department  of 
Commerce.  Like  SMSA’s  and  CMSA's, 
the  metropolitan  regions  observe  county 
boundaries. 

Alaska  and  Hawaii  were  not  included 
in  any  of  the  regions,  since  neither  state 
will  be  affected  by  the  incremental 
pricing  program.  Neither  presently 
utilizes  gas  from  nor  produces  gas  for 
the  interstate  market. 

The  metropolitan/multistate  region 
approach  would  permit  the 
establishment  of  incremental  pricing 
ceilings  which,  to  a  substantial  degree, 
would  reflect  market  conditions  in 
discrete  marketing  areas.  There  would 
be  a  relatively  small  dispersion  of 
observed  prices  around  the  mean  for 
each  region,  and  sample  size  would 
probably  be  adequate.  The  nation’s 
larger  industrial  and  oil  marketing 
concentrations  are  recognized,  and  state 
or  county  boundaries  are  followed. 

NARUC  and  other  commenters 
expressed  the  view,  however,  that  the 
multistate  regions  are  too  large.  As  an 
example,  NARUC  cited  the  Southeastern 
region  which  extends  from  Virginia  to 
Mississippi.  NARUC  observed  that  oil 
prices  in  the  southeast  vary  between 
Atlantic  and  Gulf  ports.  Further, 
differences  in  transportation  costs  give 
rise  to  substantial  oil  price  differences 
between  inland  and  coastal  areas. 

Other  commenters  shared  NARUC’s 
concern.  Alabama  Gas  Corporation  said 


that  Alabama  and  Mississippi  are 
affected  by  Gulf  coast  prices  which,  at 
the  time  Alabama  Gas  filed  its 
comments,  had  been  averaging  $2.00  per 
barrel  less  than  Atlantic  coast  prices. 
South  Carolina  Electric  and  Gas 
Company  (SCE&G),  on  the  other  hand, 
was  particularly  concerned  about  the 
difference  in  No.  6  oil  prices  between 
coastal  and  piedmont  areas  in  the 
southeast. 

The  root  of  the  concern  expressed  by 
NARUC,  Alabama  Gas,  SCE&G  and 
others  seems  to  be  that  if  incremental 
pricing  ceilings  are  based  on  data  for  a 
region  as  large  as  the  Southeastern 
multistate  region,  the  ceilings  may  be. 
low  enough  to  forestall  fuel  switching, 
for  example,  on  the  Atlantic  coast,  but 
not  on  the  Gulf  coast.  Similarly,  the 
ceilings  might  prevent  fuel  switching  in, 
for  example,  the  piedmont  area  of 
Region  34,  but  there  may  be  coastal 
areas  of  the  Southeastern  region  where 
oil  transportation  costs  are  so  low  that 
oil  will  sell  for  less  than  gas  priced  at 
the  incremental  pricing  ceiling. 

This  could  well  occur  if  ceiling  prices 
were  to  be  nothing  more  than  weighted 
average  oil  prices.  However,  in  the 
Notice  of  Proposed  Rulemaking  the 
Commission  proposed  that  in  deriving  a 
ceiling  price,  weighted  average  oil  prices 
would  be  adjusted  downward  to  the 
higher  of  either  the  lowest  observed 
price  or  a  point  two  standard  deviations 
removed  from  the  mean.  This  would 
reduce  the  ceiling  so  much  that  it  would 
be  rare  for  an  oil  price  to  be  lower  than 
the  ceiling.  Nevertheless,  the 
Commission  notes  the  concern  voiced 
by  commenters  about  the  size  of  the 
multistate  regions. 

A  further  concern  that  was  mentioned 
by  a  number  of  commenters  was  that 
some  distribution  service  areas  would 
be  divided  between  two  or  more 
regions.  SCE&G’s  service  area,  for 
example,  would  be  divided  among  three: 
New  York  (Region  3),  Hartford  (Region 
2)  and  the  New  England  multistate 
region.  East  Ohio  Gas  Company’s  (East 
Ohio)  service  area  would  be  split 
between  Cleveland  (Region  13)  and  the 
Midwestern  multistate  region. 

These  and  other  commenters  argued 
that  having  different  industrial  rates  in 
the  same  service  area  would  impose  an 
administrative  burden  on  distributors. 
Additionally,  it  would  create  price 
differentials  between  industrial  facilities 
even  though  the  facilities  secure  fuel 
supplies  in  the  same  market.  Thus,  East 
Ohio  pointed  out,  price  differentials 
could  be  created  between  competitors 
producing  the  same  products  in,  for 
example,  Akron  and  Canton,  though 
they  are  less  than  20  miles  apart.  Lastly, 
having  different  ceilings  for  the  same 


service  area  would  be  contrary  to 
traditional  ratemaking  principles.  There 
would  be  different  ceiling  prices  for 
industrial  customers  in  Akron  and 
Canton  although  the  costs  of  serving 
them,  and  the  alternative  fuels  available 
to  them,  are  the  same. 

A  variety  of  alternative  proposals 
were  made  for  modifying  the  proposed 
regions.  NARUC,  the  Wisconsin  Public 
Service  Commission  and  several  others 
urged  that  ceilings  be  determined  for 
states.  This,  it  was  argued,  would 
ameliorate  the  apprehension  caused  by 
having  large  multistate  regions  such  as 
the  Southeastern  region.  In  any  event,  as 
the  Wisconsin  Public  Service 
Commission  pointed  out,  use  of  states  as 
regions  would  prevent  the  ceiling  prices 
in  one  state  from  being  affected  by  the 
oil  price  conditions  in  other  states. 
Lastly,  Wisconsin  observed,  “There  is 
much  to  be  gained  in  terms  of  policy 
coordination  and  control  by  basing 
regions  dn  political  boundaries." 

Other  commenters,  focusing 
particularly  on  the  southeast,  proposed 
that  different  ceilings  be  determined  for 
coastal  and  piedmont  areas  even  within 
the  same  state. 

A  number  of  parties  who  were 
particularly  concerned  about  the  “split 
service  area"  problem  proposed  that 
ceilings  be  determined  for  each  service 
area.  As  an  alternative,  East  Ohio 
proposed  that  if  more  than  half  of  a 
distribution  company's  industrial  sales 
volumes  occur  in  only  one  of  the 
incremental  pricing  regions  among 
which  the  service  area  is  divided,  then 
the  company  should  be  permitted  to  use 
the  ceilings  as  established  for  that 
region  throughout  the  company’s  service 
area.  United  Distribution  Companies 
(UDC)  and  Natural  Gas  Pipeline 
Company  of  America  supported  similar 
proposals. 

Lastly,  several  parties  urged  that 
ceilings  be  determined  for  more  than  the 
31  largest  metropolitan  regions.  AGA 
urged  that  the  original  31  metropolitan 
regions  be  supplemented  to  include  the  • 
60  metropolitan  areas  which  have  the 
highest  rates  of  energy  consumption. 
Others  suggested  particular  additions  to 
the  list  of  metropolitan  regions.  For 
example,  UDC  asked  that  Syracuse  and 
Rochester,  New  York;  Charleston,  West 
Virginia;  Dayton  and  Toledo,  Ohio; 
Springfield,  Illinois  and  Kalamazoo, 
Michigan  be  added. 

Upon  considering  these  suggestions, 
the  Commission  will  add  states  to  the 
list  of  regions  for  which  ceilings  shall  be 
published.  This,  combined  with  the  fact 
that  weighted  average  prices  will  be 
adjusted  downward  in  deriving 
published  ceilings,  will  eliminate  the 
problems  feared  by  commenters  from 
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the  southeast.  Further,  in  response  to 
NARUC,  the  Wisconsin  Commission 
and  others,  the  use  of  states  as  regions 
will  result  in  a  more  adequate 
recognition  of  state  boundaries. 

However,  the  multistate  regions  will 
not  be  discarded  entirely.  There  may  be 
states  with  such  a  low  level  of  industrial 
oil  usage  that  a  statistically  valid 
sample  of  industrial  oil  prices  cannot  be 
obtained.  If  such  instances  arise,  the 
ceilings  which  will  be  published  for  the 
state  shall  be  derived  from  data  for  the 
multistate  region  in  which  the  state  is 
located.  Accordingly,  while  the 
multistate  regions  will  not  be 
incremental  pricing  regions  for  which 
ceilings  shall  be  published,  they  will 
continue  to  have  a  function  and  will  be 
described  for  informational  purposes  in 
the  final  regulations. 

As  for  adding  more  metropolitan 
regions  to  the  present  list  of  31,  the 
Commissipn  will  not  expand  the  list  at 
this  time.  While  it  appears  that  it  will 
not  pose  as  substantial  an  additional 
burden  on  EIA  to  generate  ceiling  prices 
for  the  states  as  was  originally 
anticipated,  it  does  appear  that  it  would 
be  burdensome,  especially  at  the  outset 
of  the  incremental  pricing  program,  to 
add  to  what  EIA  already  finds  to  be  a 
troublesome  list  of  metropolitan  regions. 

EIA  currently  anticipates  that  it  will 
be  significantly  more  difficult  to  develop 
ceilings  for  the  metropolitan  regions 
than  for  states.  Accordingly,  while  the 
Commission  urges  EIA  to  develop 
ceiling  prices  for  both  the  contiguous  48 
states  and  the  31  metropolitan  regions 
on  December  20, 1979  for  use  in  January, 
1980,  the  final  regulations  will  require 
only  that  ceilings  be  published  for  the  48 
contiguous  states  as  of  December  20. 
However,  the  ceilings  must  be  published 
for  all  79  regions — 48  states  and  31 
metropolitan  regions — no  later  than 
October  20, 1980.  This  will  allow  EIA  up 
to  10  additional  months  to  perfect  its 
system  for  developing  ceiling  prices  for 
the  metropolitan  regions.  Until  ceilings 
are  available  for  metropolitan  regions, 
the  ceilings  published  for  states  shall  be 
used  without  regard  to  the  31 
metropolitan  regions. 

Lastly,  the  Commission  is  concerned 
about  the  split  service  area  problem. 

The  Commission  will  adopt  a  variant  of 
the  solution  proposed  by  East  Ohio.  If  a 
distribution  company  provides  service 
in  a  geographically  unified  service  area 
which  is  divided  among  two  or  more 
incremental  pricing  regions,  and  more 
than  half  of  die  company’s 
incrementally  priced  industrial  sales 
occur  in  only  one  of  the  regions,  the 
company  may  so  certify  and  use  the 
ceiling  for  that  region  for  its  entire 
service  area.  If  a  company  has  a  split 


service  area  problem  but  does  not  have 
at  least  50  percent  of  its  sales  in  any  one 
of  the  incremental  pricing  regions  among 
which  its  service  area  is  divided,  the 
company  may  Hie  a  petition  to  nominate 
which  regional  ceilings  shall  apply  for 
its  entire  service  area. 

VI.  Certification  of  Alternative  Fuel 
Capability 

In  the  Notice  of  Proposed  Rulemaking, 
the  Commission  proposed  that  there 
would  be  a  certification  procedure  for 
determining  the  alternative  fuel 
capability  of  industrial  boiler  fuel 
facilities.  If  a  facility  were  technically 
able  and  legally  permitted  to  bum  low 
sulfur  No.  6  fuel  oil.  or  if  a  facility  were 
technically  able  and  legally  permitted  to 
burn  high  sulfur  No.  6  fuel  oil,  a 
responsible  official  of  the  facility  could 
so  certify.  If  there  were  such  a 
certification,  the  facility  would  be 
incrementally  priced  at  the  level  of  the 
lowest  priced  alternative  fuel — No.  6 
low  sulfur  fuel  oil  or  No.  6  high  sulfur 
fuel  oil — which  the  facility  had  been 
certified  as  being  capable  of  burning.  If 
there  were  no  such  certification  of  legal 
and  technical  capability  to  burn  either 
low  or  high  sulfur  No.  6  fuel  oil.  a  non¬ 
exempt  facility  would  be  deemed  to 
have  the  capability  to  bum  No.  2  fuel  oil 
and  would  be  incrementally  priced  at 
that  level. 

Certifications  would  be  made  through 
the  filing  of  an  alternative  fuel 
capability  affidavit,  signed  under  oath 
by  a  responsible  company  official,  with 
the  Commission. "  A  copy  of  the 
executed  affidavit  would  be  filed  with 
the  natural  gas  supplier  serving  the 
facility.  Blank  affidavits  would  be 
supplied  to  industrial  customers  by  their 
suppliers  prior  to  the  January  1. 1980 
commencement  of  the  incremental 
pricing  program,  and  they  would  be 
available  on  an  ongoing  basis  after  that 
for  the  benefit  of  firms  which 
subsequently  install  No.  6  alternative 
fuel  capability.  The  certification  would 
only  have  to  be  filed  once  in  order  for  a 
facility  to  qualify  for  a  No.  6  ceiling 
price. 

The  proposed  regulations  required 
that  owners  retain  any  documents 
showing  that  a  facility  is  equipped  with 
No.  6  oil  burning  capability  for  a  period 
of  three  years  following  the  date  a 
certification  of  alternative  fuel 
capability  is  filed  with  the  Commission. 
The  type  of  proof  which  would  fulfill 
this  requirement,  aside  from  the  No.  6  oil 
burning  equipment  itself,  would  be,  for 


'•  A  copy  of  the  alternative  fuel  capability 
affidavit,  as  revised  to  reflect  the  final  regulations 
adopted  in  this  order,  is  appended  hereto  as 
Appendix  A. 


example,  bills  for  the  actual  installation 
of  the  equipment,  a  qualified  engineer's 
report  that  No.  6  capability  is  in  place  or 
bills  for  purchases  of  No.  8  fuel  oil.  This 
retention  of  records  would  allow  for  the 
audit  of  Bled  certifications  by 
Commission  enforcement  personnel.  An 
affiant  would  be  required  to  describe  on 
his  alternative  fuel  capability  affidavit 
what  he  will  retain  as  evidence  for  his 
claim  that  his  facility  is  capable  of 
burning  a  No.  6  oil. 

The  proposed  rules  required  a  natural 
gas  supplier  to  have  available  for  public 
inspection  all  alternative  fuel  capability 
affidavits  he  received.  Additionally,  all 
such  affidavits  filed  with  the 
Commission  would  be  available  to  the 
public.  Any  interested  person  who 
desired  to  protest  any  certification  of 
alternative  fuel  capability  would  be 
permitted  to  do  so  by  filing  a  protest  in 
accordance  with  section  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure. 

Any  industrial  user  which  believes 
that  the  self-certification  procedure 
imposes  a  special  hardship  on  him 
would  be  permitted  to  request 
administrative  relief  under  the 
adjustment  procedures  promulgated 
under  subsection  502(c)  of  the  NCPA. 

In  general,  these  certification 
procedures  were  supported  by 
commenters.  Several  criticized  various 
aspects  of  the  procedures,  however. 
Their  comments  and  criticisms  are 
considered  below.  • 

A.  The  Test  for  Alternative  Fuel 
Capability 

The  proposed  test  for  being  able  to 
certify  to  a  No.  6  high  or  low  sulfur  oil 
burning  capability  was  that  the  affiant's 
facility  be  “technically  capable  and 
legally  permitted"  to  bum  No.  6  high  or 
low  sulfur  fuel  oil.  as  the  case  may  be.  A 
number  of  parties  objected  that  if  the 
Commission  insisted  that  there  be  an 
actual,  installed  capability  to  bum  a  No 
6  fuel  oil,  many  facilities  which  could 
not  bum  No.  6  fuel  oil  would  be  induced 
to  install  the  necessary  equipment  just 
in  order  to  qualify  for  one  of  the  No.  6 
ceilings  on  incremental  pricing,  even 
though  installing  such  equipment  would 
be  otherwise  uneconomic  and 
inefficient. 

As  a  solution  to  this  “induced 
installation’*  problem,  several 
commenters  proposed  that  the 
Commission  abandon  the  three-tier 
approach  and  establish,  instead,  a 
single-tier  No.  6  high  sulfur  ceiling. 
Others,  however,  suggested  that  the 
Commission  solve  the  problem  not  by 
abandoning  the  three-tier  approach  but, 
instead,  by  abandoning  the  requirement 
that  No.  6  oil  burning  equipment 
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actually  be  installed  for  a  facility  to 
qualify  for  a  No.  6  ceiling.  Thus,  they 
urged  that  the  Commission  permit 
companies  to  certify  that  they  are 
“capable"  of  burning  No.  6  fuel  oil  if 
they  are  "potentially  capable",  i.e.,  if 
they  are  merely  capable  of  installing 
equipment  which  would  permit  them  to 
bum  No.  6  fuel  oil. 

The  Commission  rejects  this 
suggestion.  Obviously,  any  facility  is 
capable  of  installing  No.  6  oil  burning 
equipment.  If  that  were  the  test  for  being 
permitted  to  have  a  No.  6  ceiling,  every 
facility  would  qualify  for  such  a  ceiling, 
regardless  of  whether  or  not  No.  6  oil 
were  actually  its  alternative  fuel.  The 
“potentially  capable”  test,  then,  is 
tantamount  to  being  a  proposal  to  have 
a  uniform  No.  6  ceiling  rather  than  a 
three-tier  approach. 

Such  a  proposal  should  be  considered 
directly  and  on  the  merits.  The 
Commission  does  that  not  only  herein 
but  in  a  companion  order  issued  today 
in  this  docket.  As  has  been  discussed 
above  and  as  is  discussed  in  the 
companion  order,  the  Commission  is 
very  concerned  about  the  three-tier 
approach  giving  rise  to  uneconomic 
investment  in  No.  6  fuel  burning 
equipment.  Accordingly,  the 
Commission  has  transmitted  to 
Congress  an  exemption  rule  which 
would  hold  the  upper  two  tiers  of  the 
three-tier  approach  in  abeyance  until 
November  1, 1980. 

The  Wisconsin  Public  Service 
Commission  commented  that  the  words 
"technically  capable"  as  used  in  the 
proposed  regulation  are  ambiguous. 

They  do  not  make  it  clear  whether  the 
equipment  needed  to  burn  No.  6  oil  must 
be  actually  in  place  to  qualify  for  a  No.  6 
ceiling  or  whether  there  only  must  be 
the  potential  to  install  the  equipment. 
The  Wisconsin  Commission  urged  that 
the  regulations  be  reworded  to  require 
that  the  No.  6  capability  be  actually 
installed.  Additionally,  the  Wisconsin 
Commission  urged  that  it  be  required 
that  the  equipment  have  been  in  place 
for  three  years  for  a  facility  to  qualify 
for  a  No.  6  ceiling. 

In  response  to  the  Wisconsin 
Commission’s  comment,  the  regulation 
shall  be  clarified  so  that  it  is  clear  that 
there  must  be  an  actual,  installed 
capability  to  burn  No.  6  fuel  oil.  The 
Commission  will  not  require  that  such 
equipment  have  been  in  place  for  three 
years,  however.  To  do  so  would  have 
the  result  that  facilities  which  had 
recently  installed  No.  6  capability  would 
be  incrementally  priced  at  the  No.  2 
level.  Since  they  have  the  capability  to 
use  No.  6  fuel  oil,  they  would  then  be 
likely  to  switch  to  No.  6  oil  and  would 
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be  lost  as  contributors  toward  recovery 
of  system  costs. 

B.  Different  Grades  of  Oil  Used  at  the 
Same  Industrial  Facility 

AGA  commented  that,  at  some 
facilities  different  grades  of  oil  are  used 
in  different  boilers.  AGA  suggested 
clarification  concerning  what  could  be 
certified  as  being  the  alternative  fuel 
capability  of  such  a  facility.  Both  the 
regulations  in  the  Notice  of  Proposed 
Rulemaking  and  the  regulations  adopted 
herein  contemplate  permitting  users  to 
certify  on  the  basis  of  the  lowest  priced 
grade  of  oil  they  can  bum.at  their 
industrial  boiler  fuel  facility. 

C.  State  Agency  Certification  of 
Alternative  Fuel  Capability 

NARUC  suggested  having  state 
agencies  file  certifications  of  alternative 
fuel  capability  in  lieu  of  having 
industrial  users  filing  the  certifications. 
This,  however,  would  be  needlessly 
circuitous.  The  end-users  would  have  to 
inform  the  state  of  the  user’s  alternative 
fuel  capability  just  so  the  state  could 
communicate  that  information  to  the 
FERC.  It  is  more  direct  to  have  the 
information  filed  with  the  FERC. 

NARUC  further  suggested  that,  if  the 
Commission  determines  to  have 
certifications  filed  directly  with  the 
FERC,  affiants  should  be  required  to  file 
a  copy  with  the  relevant  state 
Commission.  The  final  regulations  have 
been  revised  to  accommodate  this 
suggestion. 

D.  Public  Inspection  of  Alternative  Fuel 
Capability  Affidavits 

A  large  number  of  distributors 
objected  to  the  requirement  that 
customers’  certifications  of  alternative 
fuel  capability  be  available  for  public 
inspection  at  the  distributor’s  office. 
Insofar  as  the  certifications  will  be 
available  to  the  public  through  the 
Commission’s  Office  of  Public 
Information,  this  requirement  will  be 
dropped. 

A  number  of  commenters  suggested 
that  the  public  be  denied  access  to  filed 
alternative  fuel  capability  affidavits. 
This,  however,  would  be  of  dubious 
legality  and  would  effectively  preclude 
the  possibility  of  there  being  protests  of 
industrial  users’  certifications  of 
alternative  fuel  capability. 

E.  Protest  Procedure 

The  Columbia  Gas  Distribution 
Companies  suggested  that  the 
Commission  provide  a  time  limit  for 
filing  protests  of  certifications  of 
alternative  fuel  capability.  The 
Commission  observes,  however,  that  the 
protest  procedures  available  to  the 
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public  for  purposes  of  protesting  a 
certification  are  the  procedures  which 
are  available  under  Section  1.10  of  the 
Commission’s  regulations.  Under  that 
section,  a  protest  is  "intended  solely  to 
alert  the  Commission  and  the  parties  to 
a  proceeding  of  the  facts  and  nature  of 
the  protestant’s  objection. .  .  No 
sufficient  reason  has  been  advanced  for 
putting  a  time  limit  on  the  period  during 
which  a  party  may  bring  to  the 
Commission’s  attention  a  matter 
regarding  a  certification  of  alternative 
fuel  capability.  It  would  be  contrary  to 
the  public  interest  to  restrict  the 
effectiveness  of  protests  as  an 
enforcement  tool. 

VII.  Subsidiary  Issues 

There  are  several  remaining  issues 
regarding  modification  of  the  proposed 
regulations.  First,  AGA  and  several 
others  suggested  that  the  term  “facility" 
be  defined.  The  Commission  shall  so 
provide. 

Secondly,  several  parties  suggested 
that  alternative  fuel  price  ceilings  be 
published  less  frequently  than  monthly. 
They  expressed  the  view  that  less 
frequent  publication  would  permit 
greater  rate  stability  and  would  permit 
more  data  to  be  collected  prior  to  the 
publication  of  a  ceiling.  The 
Commission,  however,  shall  retain  the 
requirement  that  ceilings  be  published 
on  a  monthly  basis.  Oil  prices  are  so 
volatile  that  if  there  were  longer 
publication  period  (e.g.,  quarterly  or 
semiannually)  there  would  be  a  danger 
that  a  ceiling  would  become  either 
excessively  low  or  high  before  the 
publication  of  the  subsequent  ceiling. 

Lastly,  several  parties  urged  that  the 
Commission  adopt  procedures  by  which 
an  industrial  facility  could  obtain  a 
ceiling  lower  than  that  which  would 
otherwise  be  applicable  to  that  facility. 

It  was  suggested  that  the  regulations 
provide  that  if  an  incrementally  priced 
industrial  customer  could  demonstrate 
that  it  would  be  able  to  purchase  oil  at  a  • 
price  below  the  applicable  ceiling,  that 
customer  would  not  be  incrementally 
priced  above  the  level  of  the  price  at 
which  it  would  be  able  to  purchase  the 
oil. 

The  Commission  shall  decline  to 
adopt  this  proposed  “failsafe” 
procedure.  The  Commission  is 
concerned  about  a  procedure  which 
would  depend  upon  gas  customers 
obtaining  prices  from  oil  sellers  not  for 
the  primary  purpose  of  buying  oil,  but 
for  the  purpose  of  lowering  gas  rates. 
Further,  the  Commission  observes  that 
ceiling  prices  will  be  adjusted 
downward  from  the  weighted  average  in 
a  manner  designed  to  ensure  that  the 
ceilings  on  incremental  pricing  will  be 
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below  oil  prices  so  as  to  prevent  fuel 
switching.  This  obviates  the  need  for  the 
proposed  “failsafe”  procedure. 

VIII.  EIA  Data  Collection  and 
Computation  of  Ceiling  Prices 

The  Commission  has  requested  the 
Energy  Information  Administration 
(EIA),  the  data  collection  agency  of  the 
Department  of  Energy,20  to  gather  the 
data  necessary  to  determine  altematvie 
fuel  prices  charged  to  industrial  users  in 
each  region  and  to  process  that  data  in 
order  to  arrive  at  three  ceiling  levels  for 
each  incremental  pricing  region. 

In  the  May  11, 1979  Notice  of 
Proposed  Rulemaking,  it  was  proposed 
that  each  pionth  data  would  be  collected 
from  fuel  oil  sellers  regarding  the  prices 
they  charge  for  No.  2  fuel  oil.  No.  6  high 
sulfur  fuel  oil  and  No.  6  low  sulfur  fuel 
oil.  The  price  data  would  be  for  volumes 
delivered  to  large,  non-utility  industrial 
users  which  purchase  on  a  large  lot  or 
contract  basis.  Price  data  would  not 
include  state  or  local  sales  taxes. 

The  May  11  Notice  further  proposed 
the  method  by  which  EIA  would  derive 
alternative  fuel  price  ceilings  from  the 
data.  For  each  region  an  average  price, 
weighted  by  volumes,  would  be 
calculated  for  each  of  the  three 
alternative  fuels.  Weighted  average 
prices  would  then  be  adjusted 
downward  by  two  standard  deviations. 
For  each  region,  the  weighted  average 
price  for  each  fuel,  as  adjusted,  would 
be  compared  to  the  lowest  reported 
actual  price  for  such  fuel.  The  higher  of 
these  would  be  established  as  the 
alternative  fuel  price  ceiling  for  that  fuel 
for  the  region. 

In  its  May  11  Notice,  the  Commission 
stated  its  belief  that  any  lag  between  the 
collection  of  data  and  the  publication  of 
ceiling  prices  should  be  minimized.  EIA 
had  informed  the  Commission  that  the 
collection  and  analysis  of  data  for  any 
given  month  would  require 
approximately  45  days  processing  time. 
Accordingly,  the  Commission  requested 
that  ceiling  prices  be  available  within  45 
days  after  the  close  of  the  month  for 
which  data  is  collected,  but  not  later 
than  15  days  prior  to  the  first  day  of  the 
month  for  which  the  ceiling  prices  would 
be  applicable.  Thus,  data  collected  for 
October,  1979  would  have  to  be 
published  in  the  form  of  ceiling  prices  by 


20  Section  508(b)  of  the  NGPA  vests  in  the 
Commission,  for  purposes  of  carrying  out  the 
functions  vested  in  it  by  the  NGPA.  all  of  the 
authority  vested  in  the  Secretary  of  Energy  by 
section  301(a)  of  the  DOE  Organization  Act.  which 
encompasses  the  authority  set  forth  in  section  11(b) 
of  the  Energy  Supply  and  Environmental 
Coordination  Act  of  1974  and  section  13  (b),  (c)  and 
(d)  of  the  Federal  Energy  Administration  Act  of 
1974.  This  authority  will  be  exercised  by  the  EIA  on 
behalf  of  the  Commission. 


mid-December,  1979. 21  The  ceiling  prices 
would  be  published  in  the  Federal 
Register  and  would  be  available  through 
the  FERC  Office  of  Public  Information. 

Commenters  raised  a  number  of 
issues  regarding  the  method  of  collecting 
oil  price  data  and  the  generation  of 
ceiling  prices  from  that  data.  Those 
issues  are  discussed  below. 

Unlike  the  proposed  regulations,  the 
final  regulations  do  not  contain  a 
description  of  the  method  to  be  followed 
by  EIA  in  collecting  data  and  generating 
ceiling  prices.  If  the  regulations  were  to 
tie  EIA  to  a  rigid  procedure,  EIA  and  the 
Commission  would  lack  the  flexibility  to 
quickly  adjust  data  collection  and 
analysis  techniques  to  accommodate 
any  unforeseen  problems  as  soon  as 
they  arise.  Thus,  data  collection  and 
analysis  issues  considered  below  are 
discussed  not  because  they  affect  the 
final  regulations,  but  because  it  has 
been  the  policy  in  this  proceeding  to 
keep  the  participants  informed  to  the 
fullest  extent  possible  about  all  aspects 
of  the  incremental  pricing  program. 
Accordingly,  the  following  discussion  is 
for  informational  purposes. 

A.  The  Lag  Between  Collection  of  Data 
and  Publication  of  Ceiling  Prices 

Many  commenters  stated  that  the 
major  problem  with  the  proposed 
procedures  for  EIA  was  the  two  month 
lag  between  the  end  of  the  month  for 
which  data  would  be  collected  and  the 
beginning  of  the  month  for  which  ceiling 
prices  would  be  effective. 

The  Commission  requested  comments 
on  this  potential  lag  problem  in  its 
Notice  of  Proposed  Rulemaking, 
recognizing  that  prices  for  heavy  oils 
usually  decline  in  the  summer  months 
and  escalate  in  the  winter  months. 

Under  the  proposed  data  collection 
procedures,  April  fuel  oil  prices  would 
form  the  basis  of  ceilings  for  July.  By 
then,  however,  industrial  customers 
might  be  able  to  purchase  fuel  oil  at  a 
lower  cost,  in  which  case  they  would  be 
likely  to  switch  to  oil. 

The  Commission  requested  comments 
on  the  extent  to  which  there  is  a 


21  EIA  has  consulted  with  potential  respondents  to 
Form  EIA  194,  the  form  which  EIA  currently 
proposes  to  use  to  gather  data  for  purposes  of 
establishing  incremental  pricing  ceilings.  The 
potential  respondents  told  EIA  that  they  would  need 
more  time  to  complete  the  form  than  EIA  had 
allowed  when  EIA  made  its  original  estimate  that  45 
days  would  be  required  for  the  collection  and 
analysis  of  data  for  any  given  month. 

Accordingly,  five  more  days  will  be  allowed  for 
collection  and  analysis  of  data  so  that  respondents 
can  have  an  additional  Five  days  to  return  Form 
E1A-194.  The  final  regulations  will  require  that 
alternative  fuel  price  ceilings  shall  be  published  on 
the  20th  of  each  month,  not  the  15th.  so  that  50 
rather  45  days  will  be  permitted  for  collection  and 
analysis  of  data  for  each  month. 


seasonality  problem  with  the  two  month 
lag,  and  on  whether  any  additional 
adjustments  would  be  required  or 
whether  the  proposed  “two  standard 
deviation”  downward  adjustment 
method  would  adequately  compensate 
for  the  problem. 

There  was  widespread  agreement 
among  the  commenters  that  there  is  a 
serious  problem  with  having  ceiling 
prices  based  on  data  for  oil  sales  made 
two  months  previously.  There  is  not 
only  a  seasonality  problem  but  also  the 
more  general  problem  that  oil  prices  can 
fluctuate  dramatically  at  any  time  of  the 
year.  OPEC  cartel  control  of  world  oil 
prices  has  severely  disrupted  formerly 
well-established  seasonal  trends  in  oil 
prices.  There  can  now  be  a  substantial 
rise  or  drop  in  oil  prices  that  is  entirely 
unrelated  to  seasonality.  Thus,  it  would 
be  inaccurate  to  consider  only  earlier 
seasonal  trends  in  developing  an 
adjustment  factor  to  compensate  for  the 
lag  in  publishing  ceiling  prices. 

Commenters  suggested  a  variety  of 
solutions  for  the  lag  problem. 
Recognizing  that  some  lag  is  inevitable 
using  the  data  collection  techniques 
described  in  the  Notice  of  Proposed 
Rulemaking,  several  commenters 
suggested  that  those  techniques  be 
abandoned  altogether  and  that  posted 
oil  prices  be  used  instead.  The  problem 
with  using  posted  oil  prices,  however,  is 
that  they  are  not  consistently  available 
for  the  various  incremental  pricing 
regions  for  all  three  grades  of  oil — No.  2, 
No.  6  high  sulfur,  and  No.  6  low  sulfur. 
More  importantly,  the  data  and 
methodology  underlying  posted  prices 
are  not  subject  to  examination  and 
verification  by  the  Commission. 

Another  suggestion  was  to  apply  a  flat 
percentage  downward  adjustment,  e.g., 
15  percent,  after  the  “two  standard 
deviation”  adjustment  methodology  is 
applied  to  the  weighted  average  oil 
prices  derived  from  EIA’s  data.  This,  it 
was  argued,  would  adequately  adjust  for 
the  lag  problem.  Choice  of  a  percentage 
adjustment  factor  would  be  arbitrary, 
however.  Further,  a  flat  percentage 
adjustment  would  sometimes  lead  to 
such  a  low  incremental  pricing  ceiling 
that  the  benefits  of  incremental  pricing 
to  residential  and  commercial  customers 
would  be  drastically  reduced  or  even 
eliminated.  Lastly,  there  could  be  no 
assurance  that  such  an  adjustment 
would  in  all  cases  adequately 
compensate  for  the  lag  problem. 

A  third  suggestion  was  to 
retroactively  adjust  ceiling  prices  after 
the  actual  oil  prices  for  a  month  are 
known.  There  would  then  be  a  further 
surcharge  or  refund  depending  on 
whether  the  retroactive  adjustment  was 
positive  or  negative.  This,  however. 
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would  lead  to  a  constant  and 
undesirable  instability  of  rates. 

A  fourth  suggestion  was  to  have  state 
agencies  generate  the  ceilings.  There  is, 
however,  no  indication  in  the  record 
that  state  or  local  authorities  would  not  ■» 
have  the  same  lag  problems  EIA  will 
have.  Further,  it  is  unclear  that  more 
than  a  handful  of  states  would  take  on 
the  task  of  generating  timely  data. 

A  fifth  suggested  solution  was  to  use  a 
point  which  was  three  standard 
deviations  removed  from  the  weighted 
average  as  the  ceiling  price.  Such  an 
approach,  however,  would  lead  to  a 
ceiling  price  which  would  be  lower  than 
all  but  a  tiny  fraction  of  the  oil  prices 
observed  during  a  month  (about  0.13%  in 
the  case  of  perfectly  normal 
distribution).  Any  skew  to  the  right 
would  lead  to  a  situation  in  which  the 
lowest  price  woud  determine  the  ceiling 
price  every  time. 

Another  suggestion  was  to  develop  a 
mechanism  which  would  use  current  oil 
price  trends  to  adjust  ceiling  prices  to 
reflect  current  market  conditions.  The 
Commission  has  used  this  concept  in 
developing  an  adjustment  mechanism  to 
correct  for  lag. 

The  correction  factor  operates  by 
tracking  trends  ir»  oil  prices  derived  from 
data  not  subject  to  the  time  lag.  Each  of 
the  ceiling  price  data  tollected  by  EIA 
will  be  multiplied  by  the  ratio  of  current 
posted  oil  prices  to  posted  prices  from 
two  months  previous.  This  correction 
factor  is  intended  to  be  an  estimate  of 
change  in  prices  (up  or  down)  and  not 
an  accurate  measure  of  what  large 
industrial  users  are  actually  paying. 

Thus,  it  is  not  necessary  that  the  quality 
of  the  data  be  as  high  as  that  of  actual 
ceiling  price  data,  and  concerns 
regarding  sample  size  and  statistical 
validity  are  greatly  reduced. 

The  prices  (both  current  and  those 
observed  at  the  lime  of  the  ceiling  price 
data  collection)  needed  for  the 
correction  factor  will  be  obtained  by 
using  posted  prices.  Use  of  EIA  data  or 
EIA  publications  is  not  possible  because 
the  data  obtained  from  them  would  be 
subject  to  the  same  time  lag  problems  as 
the  uncorrected  ceiling  price  data.  In 
view  of  the  ease  with  which  posted 
prices  may  be  obtained,  they  are  clearly 
the  best  alternative. 

Platt's  Oilgram  will  be  used  as  the 
source  of  posted  price  data.  Comments 
suggested  several  publications  of  posted 
oil  prices,  but  we  believe  Platt’s  Oilgram 
provides  the  most  timely  and 
geographically  diverse  information. 

The  prices  found  in  Platt’s  Oilgram 
are  given  each  trading  day  in  the  form  of 
high  and  low  prices  for  each  oil  product 
in  each  of  the  cities  for  which  Platt’s 
Oilgram  publishes  prices.  The  low  price 


will  be  used  for  determining  the 
correction  factor.  Furthermore,  because 
there  are  not  enough  data  available  to 
compute  separate  correction  factors  for 
low  sulfur  residual  fuel  oil,  correction 
factors  will  be  computed  for  residual 
fuel  oil  without  regard  to  sulfur  content. 
This  can  be  done  since  the  correction 
factors  are  designed  to  reflect 
percentage  changes  in  oil  prices,  not 
price  levels  themselves. 

As  for  the  number  of  correction 
factors  which  will  be  generated  for 
residual  fuel  oil,  the  Commission  has 
determined  that  it  would  not  be  possible 
to  have  a  correction  factor  for  each  of 
the  79  incremental  pricing  regions,  since 
posted  prices  for  No.  6  fuel  oil  are 
unavailable  for  most  of  the  regions. 
Instead,  there  will  be  two  correction 
factors,  one  for  the  area  west  of  the 
Rockies  and  another  for  the  area  east  of 
the  Rockies.12 

The  reason  for  having  a  separate 
correction  factor  for  the  West  Coast  is 
that  it  is  a  markedly  distinct  oil  market 
area  writh  separate  sources  of  supply. 
Analysis  of  petroleum  movement  by  the 
Congressional  Research  Service  of  the 
Library  of  Congress,  as  published  by  the 
U.S.  Geological  Survey,  indicates  that 
the  West  Coast  is  supplied  from 
indigenous  sources  and  from  landings  at 
West  Coast  ports.  There  is  apparently 
little  residuaJ  oil  flow  across  the 
Rockies. 

Additionally,  oil  price  changes  on  the 
West  Coast  appear  to  move 
independently  from  the  rest  of  the 
country.  The  Commission  compared  a 
series  of  posted  prices  for  residual  oil 
(2.8  percent  sulfur  maximum)  in  the  New 
York  City  harbor  area  with  comparable 
series  (3.0  percent  sulfur  maximum)  for 
the  Los  Angeles/San  Francisco  area. 

The  two  series  covered  144  trading  days, 
running  from  the  last  day  of  1978  to 
August  2, 1979.  This  interval  includes 
the  period  of  recent  oil  price  increases 
as  well  as  a  seasonal  shift  from  winter 
to  spring.  Analysis  of  these  data  23  has 
led  to  the  conclusion  that  trends  in  West 
Coast  residual  oil  price  changes  are 
significantly  different  from  those 
occurring  on  the  East  Coast. 

The  Commission  has  considered 
having  separate  correction  factors  for 
the  Gulf  Coast,  the  Rocky  Mountain 
area  and  the  Midwest.  It  was  decided 
not  to  have  a  separate  factor  for  the  Gulf 


“The  Western  correction  factor  will  apply  to  six 
metropolitan  regions.  Phoenix  (Region  26),  Los 
Angeles  (Region  27).  San  Diego  (Region  28),  Seattle- 
Takoma  (Region  29),  Portland  (Region  30),  and  San 
Francisco  (Region  31),  and  it  will  apply  to  the  states 
of  Arizona,  California.  Nevada,  Oregon  and 
Washington. 

“Appendix  B  contains  an  analysis  of  this  data 
series. 


Coast  because  residual  oil  price  trends 
in  that  area  appear  to  be  very  similar  to 
East  Coast  trends.  Just  as  it  compared  a 
series  of  New  York  prices  to  West  Coast 
prices,  the  Commission  compared  the 
same  series  of  New  York  prices  to  a 
comparable  series  for  the  Gulf  Coast 
area.  Unlike  West  Coast  No.  6  oil  prices. 
Gulf  Coast  prices  appear  to  move  in 
tandem  with  prices  on  the  East  Coast. 

It  was  determined  that  there  should 
not  be  a  separate  correction  factor  for 
the  Rocky  Mountain  area  because 
posted  prices  are  unavailable  for  it. 

There  will  not  be  a  separate 
correction  factor  for  the  Midwest 
because  oil  is  supplied  to  that  region 
largely  from  the  Gulf  Coast. 

Additionally,  there  are  only  four  posted 
prices  for  the  Midwest.  These  four  do 
not  move  together  as  closely  as  would 
be  expected  if  there  were  a  unified 
Midwestern  residual  oil  market. 

Since  a  correction  factor  composed  of 
the  ratio  of  prices  for  only  two  days 
which  are  two  months  apart  may  not 
accurately  reflect  underlying  trends, 
each  of  the  two  correction  factors  for 
residual  oil  prices  will  be  based  on  the 
ratio  of  average  posted  prices  for  10 
recent  days  to  average  posted  prices  for 
the  10  days  occurring  two  months 
previous.  Use  of  10  day  averages  rather 
than  posted  prices  for  a  single  day 
provides  a  more  accurate  measure  of 
basic  trends  since  averaging  will  smooth 
the  irregular  nature  of  oil  price  changes. 

The  Commission  recognizes  that 
inclusion  of  too  many  days  in  the 
moving  average  would  dilute  the  more 
current  observations  with  stale  data, 
and  the  correction  factor  would  fail  to 
reflect  the  most  recent  developments. 

An  examination  of  samples  of  price  data 
led  to  a  determination  that  10  trading 
days  (two  weeks)  of  data  is  the  optimum 
number  of  days  to  be  included  in  the 
moving  average  in  order  to  reduce  the 
effects  of  aberrant  prices  without  undue 
loss  of  currency. 

Turning  now  to  No.  2  oil,  a  separate 
correction  factor  will  be  calculated  for 
each  incremental  pricing  region.  This  is 
possible  because  posted  prices  for  No.  2 
oil  are  available  for  many  more 
locations  than  are  posted  prices  for 
residual  fuel  oil,  especially  in  the  West 
Coast  and  Rocky  Mountain  areas. 

An  attempt  to  divide  the  nation  into 
several  large  regions  similar  to  the  two 
regions  for  the  residual  oil  correction 
factor  was  unsuccessful.  Distillate  fuel 
oil,  unlike  residual  oil,  can  be 
transported  easily  by  pipeline,  rail,  and 
truck  as  well  as  by  barge  and  tanker,  the 
principal  means  of  transporting  No.  6 
fuel  oil.  Thus,  the  national  market  for 
No.  2  fuel  oil  is  unified  to  a  considerable 
extent.  However,  while  there  are  no 
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significant  differences  in  price  trends 
among  the  large  regions  of  the  country, 
there  are  many  smaller  differences 
among  individual  cities  and  states. 

Thus,  the  Commission  has  determined 
to  develop  a  correction  factor  for  each  of 
the  incremental  pricing  regions.  Prices 
are  posted  for  19  of  the  31  metropolitan 
incremental  pricing  regions.24  For  most 
of  the  remaining  metropolitan  regions, 
the  factor  computed  for  the  state  in 
which  the  metropolitan  region  is  located 
can  be  used.  If  a  metropolitan  region 
overlaps  state  lines,  the  metropolitan 
area  will  be  associated  with  the  state  in 
which  the  principal  city  of  the 
metropolitan  area  is  located.  Thus,  for 
example,  the  Cincinnati  metropolitan 
area,  which  includes  areas  in  Ohio, 
Kentucky  and  Indiana,  will  be 
associated  with  Ohio. 

Two  exceptions  will  be  Region  2 
(Hartford)  and  Region  28  (San  Diego). 
The  posted  prices  for  New  Haven  and 
Los  Angeles  appear  to  be  the  most 
reasonable  choices  to  use  for  developing 
correction  factors  for,  respectively, 
Hartford  and  San  Diego. 

With  regard  to  the  states,  Platt’s 
Oilgram  provides  data  for  32  cities 
which  fall  within  a  total  of  27  states.  In 
addition  to  those  data,  Platt’s  also  lists 
posted  prices  for  No.  2  fuel  oil  delivered 
to  Midwestern  terminals.  Two  other 
prices  are  listed  for  shipments  in  the 
South  Central  multistate  region. 
Considering  all  of  the  data,  prices  are 
available  for  all  but  14  of  the  contiguous 
48  states.  For  those  states  without 
posted  price  data,  values  will  be  derived 
from  the  associated  multistate  region, 
taking  into  consideration  all  prices 
posted  for  that  region. 

The  posted  price  data  covers  the 
multistate  regions  reasonably  well,  with 
three  quotes  for  Region  A  (New 
England),  five  quotes  for  Region  B  (Mid- 
Atlantic).  nine  quotes  for  Region  C 
(Southeastern),  six  quotes  for  Region  E 
(Great  Plains),  five  quotes  for  Region  F 
(South  Central),  four  quotes  for  Region 
G  (Rocky  Mountain)  and  four  quotes  for 
Region  H  (Pacific  Coast).  There  were, 
however,  only  two  quotes  for  Region  D 
(Midwestern).  The  problem  of  there 
being  so  few  observation  points  for 
Region  D  (Midwestern)  can  be 
alleviated  by  including,  for  correction 
factor  purposes,  the  posted  prices  for 
Region  11  (Pittsburgh),  Region  20  (St. 
Louis),  and  Region  22  (Minneapolis-St. 
Paul). 

Finally,  since  many  of  the  correction 
factors  for  No.  2  fuel  oil  will  be 
computed  from  posted  prices  for  only  a 
single  city,  the  moving  average  for 


M  Regions  1.  3.  4.  5,  7,  9. 11, 12. 17, 19,  20.  21.  22.  25. 
26.  27.  29.  30.  and  31. 


computing  the  distillate  fuel  oil 
correction  factors  will  be  expanded  to 
15  trading  days  in  order  to  minimize  the 
effect  of  random  aberrations  due  to 
short-term  price  changes. 

B.  Data  To  Be  Collected 

A  number  of  issues  were  raised  about 
the  type  of  data  which  EIA  should 
collect. 

1.  Spot  Market  Data.  The  proposed 
regulations  indicated  that  only  contract 
sales  data  would  be  collected  by  EIA. 
Cincinnati  Gas  &  Electric  Company 
supported  this.  A  majority  of  the 
commenters  which  addressed  the  issue, 
however,  urged  that  spot  market  data  be 
collected  as  well. 

In  support  of  the  argument  that  both 
spot  market  and  contract  data  should  be 
used  by  EIA,  the  commenters  noted  that 
it  is  no  longer  true  that  spot  market 
prices  tend  to  equal  contract  prices  over 
the  long-term,  as  stated  in  the  Notice  of 
Proposed  Rulemaking.  Further,  PG&E 
stated  that  many  of  its  gas  customers 
which  switched  to  fuel  oil  during  the 
past  few  years  did  so  on  the  basis  of 
spot  market,  not  contract,  prices.  PG&E 
observed  that  purchases  on  the  spot 
market  are  made  when  the  spot  market 
price  of  fuel  oil  has  fallen  below  the 
contract  price  of  oil,  and  that  there  is  a 
return  to  the  use  of  gas  when  spot 
market  prices  exceed  the  contract  price 
of  oil. 

INGAA  stated  that  in  some  regions 
where  the  spot  market  is  the  dominant 
market  for  oil  purchases,  a  failure  to 
reflect  spot  purchases  in  ceiling  prices 
could  create  a  situation  in  which  spot  oil 
sales  could  undercut  the  incremental 
pricing  ceiling.  Natural  Gas  Pipeline 
Company  of  America  (Natural) 
suggested  that  excluding  spot  market 
prices  from  the  data  collected  by  EIA 
may  create  an  incentive  for  spot  prices 
to  be  set  lower  than  contract  price  in 
order  to  capture  certain  “swing”  gas  and 
oil  loads. 

In  light  of  these  and  other,  similar 
comments,  the  Commission  finds  that 
spot  market  oil  prices  should  be 
collected  by  EIA  in  addition  to  contract 
market  data. 

2.  Transportation  Costs.  In  the  Notice 
of  Proposed  Rulemaking  it  was  proposed 
that  transportation  costs  be  included  in 
the  oil  price  data  collected  by  EIA.  Thus, 
the  data  would  reflect  the  price  charged 
for  oil  as  delivered  to  the  buyer's 
terminal.  Nearly  all  commenters 
addressing  this  issue  supported  the 
proposed  approach.  AGA  observed, 
“This  approach  ensures  true 
comparability  with  the  actual  prices  of 
potential  alternate  fuels  in  the  market 
place.  .  .  ." 


The  Michigan  Public  Service 
Commission  urged,  however,  that 
transportation  costs  be  excluded  from 
collected  oil  price  data  because,  given 
the  large  multistate  regions  proposed  in 
the  Notice  of  Proposed  Rulemaking, 
transportation  costs  could  vary 
markedly  within  a  given  region.  In 
response,  the  Commission  notes  that 
transportation  costs  can  be  an  important 
part  of  the  delivered  cost  of  oil.  If 
transportation  costs  were  not  reflected 
in  deriving  ceiling  prices,  those  ceilings 
would  be  unnecessarily  low.  In  any 
event,  however,  the  problem  to  which 
Michigan  alludes  is  alleviated  by  the 
fact  that  ceilings  will  be  published  for 
states. 

3.  Buyer  or  Seller  Data.  In  the  Notice 
of  Proposed  Rulemaking,  the 
Commission  proposed  that  data  would 
be  collected  from  oil  sellers  rather  than 
buyers.  This  approach  was  generally 
supported.  However,  several 
commenters  urged  that  buyer  data  be 
used.  They  argued  that  fuel  oil  sellers 
would  have  an  incentive  to  report  higher 
than  actual  prices  so  as  to  permit  them 
to  undercut  incrementally  priced  natural 
gas  sales. 

The  Commission  shall  continue  to 
request  that  EIA  collect  data  from 
sellers.  As  explained  in  the  Notice  of 
Proposed  Rulemaking,  there  are  two 
reasons  for  taking  this  approach.  First, 
the  EIA  currently  collects  data  on  No.  2 
prices  on  a  regular  basis,  and  this 
collection  effort  can  be  adapted  to  the 
requirements  of  the  incremental  pricing 
program.  Second,  it  is  EIA’s  experience 
that  collection  of  price  data  from  end- 
users  of  a  product  is  very  difficult.  If 
they  do  not  respond  voluntarily, 
enforcing  compliance  is  a  lengthy  and 
burdensome  task.  These  two  reasons  for 
collecting  data  from  oil  sellers  continue 
to  have  validity. 

As  for  the  argument  that  sellers  may 
have  an  incentive  to  misreport,  EIA  is 
alert  to  the  potential  problems  inherent 
in  there  being  a  reporting  burden  which 
may  be  contrary  to  the  respondent’s 
interest.  And  in  any  event,  the 
Commission  notes  that  oil  buyers  as 
well  as  sellers  may  have  an  incentive  to 
misreport  the  prices  they  are  paying  for 
fuel  oil:  if  buyers  report  low  prices,  they 
may  be  able  to  lower  their  potential 
price  for  natural  gas. 

4.  Large  Lot  Sales  Data.  No.  6  fuel  oil 
is  typically  sold  only  to  large  customers 
in  large  quantities  and  is  priced  on  such 
a  basis.  No.  2  fuel  oil  sold  for  boiler  fuel 
use  in  large  industrial  facilities  is  also 
sold  in  large  quantities  and  priced 
accordingly.  Thus,  since  the  first  phase 
of  the  incremental  pricing  program 
involves  large  industrial  boiler  fuel 
facilities,  it  was  proposed  in  the  Notice 
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of  Proposed  Rulemaking  that  alternative 
fuel  price  ceilings  would  be  based  on 
data  reflecting  large,  bulk  lot  industrial 
sales. 

In  their  comments.  United  Distribution 
Companies  and  Natural  suggested  that 
“large  lot  sales"  be  defined  as  those 
sales  of  amounts  in  excess  of  6,000 
gallons.  They  argued  that  is  the  normal 
size  of  a  railroad  tank  car.  The 
Commission  shall,  however,  request  that 
EIA  collect  data  on  sales  in  lots  of  over 
4,000  gallons,  the  amount  EIA  has 
assumed  it  would  use  to  determine  what 
constitutes  a  “large  lot"  sale.  If  6,000 
gallons  were  the  determinant,  many  full 
load  truck  deliveries  would  be  excluded 
from  ElA's  data  base. 

C.  The  Derivation  of  Ceilings  From 
Collected  Data 

1.  A  veraging  and  Adjustments:  The 
" Two  Standard  Deviation  ’’Approach. 
The  proposed  regulations  provided  that 
the  weighted  average  prices  determined 
by  EIA  would  be  adjusted  downward  by 
two  standard  deviations.  The  price 
vdiich  is  two  standard  deviations 
removed  from  the  mean  would  be  the 
ceiling  price  for  incremental  pricing 
purposes,  unless  that  price  is  lower  than 
the  lowest  observed  price  for  the 
respective  grade  of  oil  in  the  region.  In 
that  event,  the  lowest  reported  price 
would  be  the  ceiling. 

Most  commenters  who  responded  to 
the  two  standard  deviation  proposal 
were  in  favor  of  such  an  adjustment 
Several  commenters  had  alternative 
suggestions,  however.  AGA 
recommended  that  three  standard 
deviations  be  used  instead  of  two.  As 
mentioned  above,  however,  a  point 
which  is  three  standard  deviations 
removed  from  the  mean  is  so  low  that 
the  lowest  observed  price  would  almost 
invariably  determine  the  ceiling  each 
month. 

The  Public  Utilities  Commission  of 
Ohio  and  several  others,  in  turn, 
suggested  simply  that  the  lowest 
observed  price  be  used  without  there 
being  any  determination  of  a  point 
which  is  either  two  or  three  standard 
deviations  removed  from  the  mean.  The 
Commission  shall  not  adopt  an 
approach  which  would  have  the  lowest 
observed  price  alone  determining  the 
ceiling,  however.  Use  of  the  lowest 
observed  price  as  the  ceiling  would  not 
only  lead  to  an  erratic  series  of  ceiling 
prices  but  would  also  leave  open  the 
distinct  possibility  of  price 
manipulation. 

The  California  Public  Utilities 
Commission  suggested  an  innovative 
alternative  to  the  two  standard 
deviation  approach.  Under  the 
California  method,  all  observed  sales 


volumes  would  be  ranked  in  ascending 
order  by  price.  The  point  below  which 
two  and  one  half  percent  of  the 
observed  volumes  occurred  would  then 
be  determined.  The  sales  price  of  the  oil 
located  at  that  point  would  then 
determine  the  incremental  pricing 
ceiling.  Thus,  97 JS  percent  of  the 
observed  oil  sales  volumes  would  have 
been  sold  at  or  above  the  derived  ceiling 
price. 

Should  the  oil  price  data  be 
distributed  in  an  approximately  normal 
or  “bell"  shaped  curve,  the  97.5  percent 
approach  would  produce  a  result 
equivalent  to  that  produced  by  the  two 
standard  deviation  approach.  But  should 
the  oil  price  data  be  distributed  so  that 
the  curve  is  skewed  to  the  right,  as  the 
Commission  expects  will  occur  most 
frequently,  the  two  standard  deviation 
approach  would  result  in  setting  the 
ceiling  price  lower  than  it  would  be  set 
under  the  97.5  percent  approach. 
However,  in  the  event  of  a  sharp  skew 
to  the  left,  the  97.5  percent  approach 
could  result  in  a  lower  ceiling. 

Two  principal  arguments  were 
advanced  in  favor  of  the  97.5  percent 
approach.  First,  it  was  said  that  the 
approach  was  simple,  unambiguous  and 
easy  to  execute.  Secondly,  no  matter 
what  the  ultimate  shape  of  the  data 
distribution,  the  97.5  percent  approach 
would  result  in  neither  the  possible 
exclusion  of  more  than  2.5  percent  of 
observed  oil  sales,  nor  a  ceiling  price  set 
below  the  lowest  reported  price. 

A  closer  examination  of  the  97.5 
percent  approach  reveals  a  number  of 
serious  problems,  however.  For 
example,  a  single,  low  priced  industrial 
sale  could  easily  comprise  the  lowest 
priced  two  percent  of  the  total  volumes 
observed  in  a  given  region.  This  two 
percent  would  be  ignored  in  setting  the 
ceiling  price  by  the  97.5  percent 
approach.  Only  the  next  one  half 
percent  would  matter.  But  suppose,  in  a 
subsequent  month,  the  large  industrial 
purchased  three  percent  of  the  total 
volumes  observed.  For  that  month,  this 
single  oil  customer  would  determine  the 
ceiling  price.  If  the  customer  happened 
to  purchase  oil  at  an  atypically  low 
price,  the  resulting  ceiling  price  would 
drop  dramatically  from  the  previous 
month.  Thus,  the  97.5  percent  approach 
could  lead  to  the  ceiling  fluctuating 
eratically,  depending  on  slight  changes 
in  a  single  customer’s  consumption. 

More  importantly,  since  only  the  price 
of  the  lowest  two  and  one  half  percent 
of  observed  volumes  would  be 
considered  in  determining  a  ceiling 
price,  a  single  customer  purchasing  two 
and  one  half  percent  of  the  volumes 
could  manipulate  the  ceiling  prices.  The 
Commission  does  not  believe  that  such 


an  unstable  and  potentially 
manipulatable  ceiling  price  would  be 
conducive  to  the  smooth  and  proper 
operation  of  the  incremental  pricing 
program.  The  two  standard  deviation 
approach,  by  making  full  use  of  all 
reported  data,  would  provide  a  more 
stable  ceiling  price  and,  most 
importantly,  would  substantially  reduce 
the  possibility  of  manipulation  of  ceiling 
prices. 

Several  commenters  doubted  the 
workability  of  the  two  standard 
deviation  method.  They  expressed 
concern  regarding  the  complexity  of  the 
mathematics  of  working  with  weighted 
data.  All  calculations  will,  however,  be 
done  by  computer  and  thus  the 
computational  effort  is  not  at  issue. 

A  further  argument  was  that  the  use 
of  weighted  data  would  produce 
mathematically  invalid  results  in  the 
derivation  of  a  two  standard  deviation 
adjustment.  However,  concerns  such  as 
possible  dependence  among  some  of  the 
data  or  a  loss  of  degrees  of  freedom  are 
misplaced.  The  results  of  the  two 
standard  deviation  adjustment  are  valid 
for  the  purpose  for  which  they  shall  be 
used.  The  downward  adjustment  by  two 
standard  deviations  is  designed  merely 
to  reflect  the  prices  actually  paid  by 
industrial  users  of  oil.  The  adjustment  is 
not  intended  to  serve  as  a  statistical 
test.  Nor  is  there  any  attempt  to  draw  a 
statistical  inference  from  the  data. 
Accordingly,  it  shall  be  adopted. 

2.  Conversion  Factor.  Subsection 
204(e)  requires  that  alternative  fuel  price 
ceilings  be  stated  on  the  basis  of  Btu’s. 
The  prices  which  EIA  will  collect  will 
typically  be  on  a  per  barrel  basis.  Thus, 
a  conversion  will  be  required.  The  EIA 
has  utilized,  over  time,  standard 
conversion  factors  of  5.8  million  Btu’s 
per  barrel  of  No.  2. fuel  oil  and  6.3 
million  Btu’s  per  barrel  of  No.  6  fuel  oil 
in  converting  prices  of  various  fuel  to 
place  them  on  a  comparable  basis.  In 
the  Notice  of  Proposed  Rulemaking,  the 
Commission  stated  that  it  anticipated 
that  EIA  would  continue  to  utilize  these 
factors. 

AGA  commented  that  there  may  be 
some  variations  in  the  Btu  content  of  oil 
and  urged  that  there  be  a  downward 
adjustment  factor  to  accommodate  it. 
The  Commission  notes,  however,  that 
any  need  for  such  an  adjustment  factor 
will  be  substantially  eliminated  by  the 
“two  standard  deviation  lowest  price" 
adjustment  factor  discussed  above. 

Other  commenters  urged  that 
conversion  factors  be  modified  to  reflect 
more  than  merely  the  Btu  content  of  oil. 
The  commenters  pointed  out  that  oil  is 
more  efficient  to  bum  in  a  boiler  than 
gas:  it  takes  slightly  more  Btu’s  of 
natural  gas  than  fuel  oil  to  perform  the 
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same  amount  of  work. 25  They  urged  that 
the  conversion  factors  mentioned  in  the 
Notice  of  Proposed  Rulemaking  be 
modified  to  reflect  the  different 
combustion  efficiences  between  oil  and 
gas. 

While  gas  may  be  slightly  less 
efficient  than  oil,  there  are,  on  the  other 
hand,  a  large  number  of  reasons  why  a 
purchaser  may  prefer  gas  to  oil.  For 
example,  gas  burns  cleanly,  it  does  not 
require  storage  tanks  and  it  is  less 
destructive  of  refractory  brick  than  is 
oil.  To  take  into  account  efficiency 
without  taking  into  account  these  other 
factors  which  may  enter  into  a 
purchaser's  decision  would  be  one¬ 
sided.  Yet,  to  develop  a  conversion 
factor  which  would  adequately  reflect 
all  considerations  affecting  a 
purchaser’s  decision  would  be  an 
impossible  task. 

Furthermore,  such  a  conversion  factor 
would  be  beyond  the  scope  of 
subsection  204(e)  of  the  NGPA.  The 
ceiling  is  to  be  expressed  in  terms  of 
“the  price  per  million  Btu’s”  for  fuel  oil. 
There  is  no  mention  of  adjusting  the 
ceiling  up  or  down  to  reflect  efficiency 
ratios  or  other  similar  consideration  that 
may  affect  a  buyer’s  decision. 

(Natural  Gas  Policy  Act  of  1978,  Pub.  L  95- 
621.  92  Slat.  3350, 15  U.S.C.  3301,  et  seq. ) 

In  consideration  of  the  foregoing, 
Subchapter  I  of  Chapter  I  of  Title  18  of 
the  Code  of  Federal  Regulations  is 
amended  in  Part  282  by  the  addition  of 
Subpart  D  as  set  forth  below  to  be 
effective  December  1, 1979. 

By  the  Commission. 

Lois  O.  Cashell, 

Acting  Secretary. 

Appendix  A 

Note.— This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Federal  Energy  Regulatory  Commission; 
Washington,  D.C. 

Alternative  Fuel  Capability  Affidavit 

{ Docket  No.  HM  79-21) 

Participation  is  Voluntary.  Copies  of 
executed  alternative  fuel  capability  affidavits 
filed  with  the  Commission  shall  be  available 
through  the  Office  of  Public  Information, 
Room  1000,  825  North  Capitol  Street,  N.E.. 
Washington.  D.C.  20426. 


K  Pacific  Gas  and  Electric  Company  (PG&EJ 
explained  that  this  burning  efficiency  differential 
arises  from  the  chemical  composition  of  the  two 
fuels.  Fuel  oil  contains  relatively  less  hydrogen  than 
does  natural  gas.  Upon  combustion,  fuel  oil  loses 
relatively  less  useful  heat  through  the  formation  of 
water  vapor.  Consequently,  it  is  slightly  more 
affluent  with  respect  to  the  amount  of  useful  work 
that  can  be  derived. 


Please  Read  before  Completing  This  Affidavit 
Purpose 

The  Natural  Gas  Policy  Act  of  1978  (NGPA) 
requires  the  Federal  Energy  Regulatory 
Commission  to  determine  the  appropriate 
alternative  fuel  price  to  be  used  for 
establishing  the  price  ceiling  for  certain 
categories  of  industrial  boiler  fuel  sales  of 
natural  gas.  Each  nonexempt  industrial  boiler 
fuel  facility,  for  purposes  of  determining  the 
applicable  alternative  fuel  price  ceiling,  will 
be  deemed  to  have  No.  2  fuel  oil  as  its 
alternative  fuel  to  natural  gas  unless  it  has 
certified  its  capability  to  bum  No.  6  high 
sulfur  fuel  oil.  No.  6  low  sulfur  fuel  oil  or  No. 

5  fuel  oil  under  its  boilers  by  filing  this 
affidavit  in  compliance  with  the  general 
instructions  below. 

Notice 

If  you  do  not  complete  and  return  this 
affidavit,  the  alternative  fuel  capability  of 
your  facility  shall  be  deemed  to  be  No.  2  fuel 
oil  and  the  surcharge  calculated  under  the 
incremental  pricing  program  will  be  based  on 
a  No.  2  fuel  oil  ceiling  price. 

General  Instructions 

If  alternative  fuel  capability  for  a  non¬ 
exempt  boiler  fuel  facility  is  claimed,  this 
affidavit  should  be  completed  and  signed, 
under  oath,  by  a  responsible  official 
associated  with  the  facility.  A  separate 
affidavit  must  be  filed  for  each  facility  for 
which  an  alternative  fuel  capability  other 
than  No.  2  fuel  oil  is  claimed. 

The  original  and  five  copies  of  the  affidavit 
should  be  submitted  to.  Federal  Energy 
Regulatory  Commission.  825  North  Capitol 
Street.  N.E.,  Washington.  D.C.  20426. 

Also,  one  copy  must  be  submitted  to  your 
natural  gas  supplier.  Additionally,  each 
industrial  facility  shall  retain  such  records, 
documents  and  data  which  formed  the  basis 
for  the  certification  for  a  period  of  three 
years.  Suitable  records  would  include,  for 
example,  bills  for  the  installation  of  the 
alternative  fuel  equipment,  a  qualified 
engineer's  report  that  alternative  fuel 
capability  is  in  place  and  bills  for  purchases 
of  No.  6  or  No.  5  fuel  oiL 

if  you  have  any  questions  concerning  this 
affidavit  contact  Ms.  Alice  Fernandez  on 
(202)  275-4406. 

Definitions 

(1)  "Natural  gas  supplier"  means  an 
interstate  pipeline  or  a  local  distribution 
company. 

(2)  “Local  distribution  company"  means 
any  person  other  than  an  interstate  pipeline 
that  receives  gas  directly  or  indirectly  from 
an  interstate  pipeline  and  which  is  engaged 
in  the  sale  of  natural  gas  for  resale  or  for 
ultimate  consumption.  A  person  is  not 
considered  as  having  received  gas  directly  or 
indirectly  from  an  interstate  pipeline  if  the 
only  service  performed  by  an  interstate 
pipeline  for  the  purchaser  is  a  transportation 
service. 

(3)  "Boiler  fuel  use”  means  the  use  of  any 
fuel  for  the  generation  of  steam  or  electricity. 

(4)  “Facility”  means  all  buildings  and 
equipment  located  at  the  same  geographic 
site  which  are  commonly  considered  to  be 


part  of  one  plant,  mill,  refinery  or  other 
industrial  complex. 

(5)  “Industrial  facility"  means  any  facility 
engaged  primarily  in  the  extraction  of 
processing  of  raw  materials,  or  in  the 
processing  or  changing  of  raw  or  unfinished 
material  into  another  form  or  product. 

(6)  "Non-exempt  industrial  boiler  fuel 
facility"  means  any  industrial  boiler  fuel 
facility  other  than  any  such  facility  which  has 
been  exempted  from  the  provisions  of  the 
incremental  pricing  program  in  accordance 
with  Part  282  of  the  Commission's  rules  and 
regulations. 

(7)  “Alternative  fuel  capability"  means 
installed  capability  to  bum  No.  6  fuel  oil  and 
to  use  it  on  a  regular  basis. 

(8)  “High  sulfur  fuel  oil”  means  any  oil 
containing  more  than  one  percent  (1.0%) 
sulfur  content  by  weight. 

(9)  “No.  2  fuel  oil"  means  No.  2  oil  as 
defined  in  the  standard  specification  for  fuel 
oils  published  by  the  American  Society  for 
Testing  and  Materials.  ASTM  D  396-78. 

(10)  “No.  5  fuel  oil”  means  either  light  or 
heavy  No.  5  oil  as  defined  in  the  standard 
specification  for  fuel  oils  published  by  the 
American  Society  for  Testing  and  Materials. 
ASTM  D  396-78. 

(11)  "No.  6  fuel  oil"  means  No.  6  oil  as 
defined  in  the  standard  specification  for  fuel 
oils  published  by  the  American  Society  for 
Testing  and  Materials.  ASTM  D  396-78. 

(12)  “Low  sulfur  fuel  oil”  means  any  oil 
containing  one  percent  (1%)  or  less  sulfur 
content  by  weight. 

1.  Name  of  company  or 

organization: - . 

2.  Name  of  facility: - . 

3.  Address:  Number - street - .city / 

town - .county - , 

State - Zip  Code - 

4.  Name  of  natural  gas  supplier: - . 

5.  You  may  claim  a  price  ceiling  other  than 
the  price  of  No.  2  fuel  oil  if  any  non-exempt 
boiler  within  your  facility  has  the  capability 
to  bum  a  No.  6  or  No.  5  fuel  oil  as  an 
alternative  fuel  and  you  check  the 
appropriate  box  below. 

(a)  □  Has  installed  capability  and  is 
legally  permitted  to  bum  No.  6  low  sulfur  fuel 
oil. 

(b)  □  Has  installed  capability  and  is 

legally  permitted  to  bum  No.  6  high  sulfur 
fuel  oil.  . 

(c)  □  Has  installed  capability  and  is 
legally  permitted  to  bum  No.  5  fuel  oil. 

6.0  Description  of  records,  documents  and 
data  substantiating  the  above 

claim:  —  ■ 


Dated:  - 

(Signature)  - 

Person  Completing  this  Affidavit: 

Name - 

Title  - 

Phone  No. - - - 

Subscribed  and  sworn  to  before  me 

this -  day  of - . 

Notary  Pubtic  - 
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Apppendix  B 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Staff  Analysis  to  Determine  the  Number  of 
Correction  Factors  Needed  In  Generating  a 
Residual  Oil  Correction  Factor 

The  Commission's  staff  collected  posted 
prices  for  residual  oil  based  on  the 
assumption  that  regional  correction  factors 
would  be  needed  to  reflect  trends  on  the  East 
Coast,  West  Coast,  and  Gulf  of  Mexico  and  in 
the  Midwest.  Having  a  correction  factor  for 
the  Midwest  was  eliminated  for  the  reason 
given  in  the  body  of  this  order. 

On  the  West  Coast,  Platt’s  Oilgram  reports 
a  daily  price  for  residual  oil  in  the  Los 
Angeles/San  Francisco  (LA/SF)  area.  On  the 
East  Coast,  prices  are  reported  for 
approximately  12  cities,  although  some  prices 
are  for  residual  oil  with  specified  sulfur 
content.  A  price  is  quoted  for  the  Gulf  of 
Mexico  area  as  well  as  specified  price  for 
New  Orleans. 

Staff  considered  the  need  for  three 
separate  regional  correctional  factors  by 
comparing  a  series  of  posted  prices  for 
residual  oil  (2.8  percent  sulfur  maximum)  in 
the  New  York  City  harbor  with  a  similar 
series  of  data  (3.0  percent  sulfur  maximum) 
for  the  LA/SF  region  and  for  the  Gulf  Coast 
region.  The  three  series  covered  144  trading 
days,  running  from  the  last  of  1978  to  the  2nd 
of  August,  1979,  the  last  day  for  which  data 
were  available.  This  interval  included  the 
period  of  recent  oil  price  increases  as  well  as 
a  seasonal  shift  from  winter  to  spring.  In  the 
first  step  of  the  analysis,  staff  found  a  high 
degree  of  correlation  between  the  price  series 
in  New  York  and  the  other  two  regions.1 

In  a  further  analysis,  staff  considered  the 
daily  differences  between  the  New  York 
series  and  the  other  two  series.  The  concern 
was  not  with  the  average  difference  between 
prices  in  one  region  and  those  in  another,  but 
with  the  variation  in  the  series  of  differences. 
Little  variation  would  indicate  that  price 
trends  in  two  regions  were  similar  and  that 
separate  correction  factors  would  be 
unnecessary. 

For  the  interval  studied,  the  analysis 
indicated  an  average  price  difference  of  $1.43 
per  barrel  between  New  York  and  the  LA/SF 
region,  with  New  York  prices  being  higher. 
The  standard  deviation  was  1.34,  signifying  a 
good  probability  that  prices  in  LA/SF  would 
fall  between  $0.09  and  $2.77  less  than  prices 
in  New  York.  This  level  of  dispersion  is  too 
large  to  ignore.  It  indicates  that  the  East  and 
West  Coast  residual  oil  markets  do  not 
operate  with  a  dependable  degree  of 


1  The  correlation  coefficients  were  0.871  between 
New  York  and  LA/SF.  and  0.975  between  New  York 
and  the  Gulf  region.  A  high  degree  of  correlation 
was  not  unexpected  since  time  series  data  were 
being  compared,  and  each  series  is  strongly 
influenced  by  the  overall  worldwide  trend  in  rising 
oil  prices.  Moreover,  unlike  many  cross  sectional 
data,  these  time  series  are  highly  autocorrelated  in 
that  the  price  on  any  given  day  is  influenced  by  the 
price  on  the  preceding  day.  Thus  each  day's  price  is 
not  a  truly  independent  observ  ation.  In  spite  of 
these  statistical  considerations,  the  extremely  high 
correlation  between  the  New  York  and  Gulf  series 
indicates  the  likelihood  of  close  coupling  between 
oil  price  levels  in  these  regions. 
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consonance.  Thus,  a  single  correction  factor 
would  be  inappropriate  for  both  regions. 

The  series  of  price  data  for  the  New  York 
region  and  for  the  Gulf  region  displayed  a 
mdre  harmonious  relationship.  The  average 
price  difference  was  $1.98  per  barrel, 
reflecting  lower  prices  in  the  Gulf  region,  but, 
the  standard  deviation  was  only  0.49.  This 
result  is  in  accord  with  the  high  correlation 
between  New  York  and  Gulf  region  prices  as 
well  as  with  the  fact  that  East  Coast  and  Gulf 
region  oil  markets  are  linked  by  extensive 
trade.* 

In  a  final  analysis,  the  entire  series  of  price 
data  for  the  Gulf  region  was  regressed  on  the 
New  York  data  in  order  to  learn  more  about 
the  relationship  between  the  two  data  sets.3 
As  a  result  of  the  analyses,  a  separate 
correction  factor  for  the  Gulf  region  appears 
unnecessary. 

1.  The  table  of  sections  for  Part  282  is 
amended  by  the  addition  of  a  new 
Subpart  D,  entitled  "Alternative  Fuel 
Price  Ceilings”,  to  consist  of  §  §  282.401 
through  282.405,  entitled  as  follows: 

Subpart  D— Alternative  Fuel  Price  Ceilings 

Sec. 

282.401  Scope. 


2 Perspective  on  the  significance  of  the  dispersion 
in  price  differences  may  be  gained  by  looking  at  the 
average  price  change  for  both  the  New  York  and 
Gulf  regions.  In  New  York,  the  average  price 
change,  in  either  direction,  was  $0.38  per  barrel.  In 
the  Gulf  region,  the  average  change  was 
approximately  the  same  at  $0.41  per  barrel.  This 
suggests  that  much  of  the  dispersion  in  the 
differences  in  prices  is  due  to  the  size  of  the  price 
changes  themselves,  as  they  occur  more  or  less 
randomly,  rather  than  to  any  underlying  difference 
in  market  behavior.  Of  course,  this  observation  is  of 
heuristic  value  only.  Further  analysis  is  needed  to 
establish  such  a  conclusion. 

3 P =0.900  +  0.929  PCuif+e„  R2=0.951  NY  (0.0793) 
(0.0177) 

The  high  value  of  R2  indicates  an  overall 
extremely  good  fit — the  regression  line  accounts  for 
most  of  the  observed  variation  in  the  Gulf  prices.  Of 
equal  importance  for  our  purpose  is  the  value  of  the 
slope.  (0.929).  Were  this  parameter  found  equal  to 
unity,  a  change  in  the  New  York  price  would,  on 
average,  produce  an  identical  corresponding  change 
in  Gulf  prices.  Thus,  an  additive  correction  factor 
would  be  accurate.  In  fact,  over  the  time  period 
studied,  the  estimated  slope  is  found  to  be  slightly 
less  than  unity.  Although  the  departure  from  unity  is 
statistically  significant  (as  evidenced  by  the  very 
low  standard  error  of  the  estimated  slope),  the 
practical  effect  is  negligible.  Not  only  did  the  period 
under  study  encompass  an  atypically  large  surge  in 
oil  prices  but  the  multiplicative  nature  of  the 
proposed  correction  factor  provides  for  closer 
agreement. 

An  example  may  prove  to  be  helpful.  Over  the 
period  studied.  New  York  prices  averaged  $15,246 
per  barrel.  Gulf  area  prices  averaged  $13,262  per 
barrel,  13  percent  less.  Imagine  that,  during  the  time 
lag  between  ceiling  price  data  collection  and 
publication.  New  York  prices  were  observed  to  rise 
5%  (a  very  high  annual  grow-th  rate  of  34%  assuming 
a  two  month  lag).  A  correction  factor  of  1.05  would 
be  applied  to  all  prices,  bringing  the  Gulf  area  to 
$13,925.  Ignoring  random  errors,  the  regression 
indicates  that  the  $0,762  increase  in  New  York 
translates  into  a  (0.929  x  $0.762) =$0,708  increase  in 
the  Gulf  area.  The  “true”  increase  would  bring  the 
Gulf  price  to  13.970.  Thus,  the  correction  factor 
would  in  fact  undercorrect  by  4.5  cents  per  barrel  or 
about  7  mills  per  MMBlu.  This  is  negligible. 


Sec. 

282.402  Genera]  rule. 

282.403  Alternative  fuel  capability  of  a 
facility. 

282.404  Alternative  fuel  price  ceilings. 

282.405  Optional  ceilings  for  service  areas. 
Appendix  I  Incremental  Pricing  Regions. 

2.  Part  282  is  amended  by  the  addition 
of  a  new  Subpart  D,  to  read  as  follows: 


§  282.401  Scope. 

This  subpart  implements  section 
204(e)  of  the  NGPA  and  sets  forth  the 
method  for  determining  the  alternative 
fuel  price  ceilings  to  be  used  in 
calculating  incremental  pricing 
surcharges  on  volumes  of  natural  gas 
delivered  for  industrial  boiler  fuel  use. 

§  282.402  General  Rule. 

(a)  Alternative  fuel  capability.  The 
alternative  fuel  capability  of  each  non¬ 
exempt  industrial  boiler  fuel  facility 
shall  be  determined  as  described  in 

§  282.403. 

(b)  Alternative  fuel  price  ceilings.  (1) 
On  December  20, 1979,  and  on  or  before 
the  twentieth  day  of  each  month 
thereafter,  alternative  fuel  price  ceilings 
shall  be  determined  and  published  on 
the  basis  of  the  prices  paid  by  industrial 
users  for  No.  2  fuel  oil.  No.  6  low  sulfur 
fuel  oil  and  No.  6  high  sulfur  fuel  oil  for 
each  incremental  pricing  region  in 
accordance  with  §  282.404. 

(2)  The  alternative  fuel  price  ceiling 
which  shall  be  applicable  to  a  non¬ 
exempt  industrial  boiler  fuel  facility  for 
incremental  pricing  purposes  during  any 
month  shall  be  the  ceiling  which  has 
been  published  for  that  month  in 
accordance  with  §  282.404  for  the 
incremental  pricing  region  in  which  the 
facility  is  located,  except  as  permitted  in 
§  282.405,  and  which  corresponds  to  the 
lowest  priced  alternative  fuel  capability 
of  the  facility,  as  determined  in 
accordance  with  §  282.403. 

§  282.403  Alternative  fuel  capability  of  a 
facility. 

(a)  General  Rule.  (1)  Each  non-exempt 
industrial  boiler  fuel  facility  subject  to 
this  part  shall,  for  purposes  of  this  part, 
be  deemed  to  have  the  capability  to  use 
No.  2  fuel  oil  as  an  alternative  to  natural 
gas,  except  for  those  facilities  which  are 
certified  as  having  the  capability  to  burn 
No.  6  high  sulfur  fuel  oil,  No.  6  low  sulfur 
fuel  oil  or  No.  5  fuel  oil  as  provided  in 
paragraph  (b)  of  this  section.  Such 
certification  shall  be  made  by  filing  an 
alternative  fuel  capability  affidavit,  as 
provided  in  paragraph  (c)  of  this  section. 

(2)  A  non-exempt  industrial  boiler  fuel 
facility  which  is  certified  as  having  the 
capability  to  burn  No.  5  fuel  oil  shall  be 
deemed,  for  purposes  of  §  282.402(b)(2), 


Subpart  D— Alternative  Fuel  Price 
Ceilings 
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to  have  the  capability  to  bum  No.  6  low 
sulfur  fuel  oil. 

(b)  Certification.  A  responsible 
official  associated  with  a  ncm-exempt 
industrial  boiler  fuel  facility  may  certify 
that  the  facility  has  the  capability  to 
bum: 

(1)  No.  0  high  sulfur  fuel  oil,  if  the 
facility  has  the  installed  capability  and 
is  legally  permitted  to  bum  No.  6  high 
sulfur  fuel  oil  on  a  regular  basis; 

(2)  No.  6  low  sulfur  fuel  oil  if  the 
facility  has  the  installed  capability  and 
is  legally  permitted  to  bum  No.  6  low 
sulfur  fuel  oil  on  a  regular  basis;  or 

(3)  No.  5  fuel  oil,  if  the  facility  ha6  the 
installed  capability  and  is  legally 
permitted  to  bum  No.  5  fuel  oil  on  a 
regular  basis. 

(c)  Alternative  fuel  capability 
affidavit.  (1)  Commission  to  provide 
affidavits.  Alternative  fuel  capability 
affidavits  referenced  in  paragraph  (a)  of 
this  section  will  be  available  upon 
request  from  the  Office  of  Public 
Information,  Federal  Energy  Pegulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426. 

(2)  Availability  from  natural  gas 
suppliers,  (i)  Initial  service  of  affidavit. 
Each  natural  gas  supplier  shall  mail  or 
otherwise  supply  an  alternative  fuel 
capability  affidavit,  as  described  in 
paragraph  (c)(3),  of  this  section,  to  each 
facility  on  such  natural  gas  supplier’s 
system  which  the  natural  gas  supplier 
determined  to  be  an  industrial  boiler 
fuel  facility  in  accordance  with  §  282.203 
but  which  the  supplier  did  not  determine 
to  be  exempt  from  incremental  pricing 
on  the  basis  of  the  natural  gas  supplier's 
own  records. 

(ii)  Ongoing  availability.  After 
October  15, 1979,  natural  gas  suppliers 
shall  make  alternative  fuel  capability 
affidavits  available  at  their  principal 
place  of  business  on  an  ongoing  basis 
during  regular  business  hours. 

(3)  Contents  of  affidavits.  The 
alternative  fuel  capability  affidavit 
shall: 

(i)  provide  the  affiant  the  opportunity 
to  certify  that  its  industrial  boiler  fuel 
facility  has  the  installed  capability  and 
is  legally  permitted  to  burn  No.  6  low 
sulfur  fuel  oil  on  a  regular  basis; 

(ii)  provide  the  affiant  the  opportunity 
to  certify  that  its  industrial  boiier  fuel 
facility  has  the  installed  capability  and 
is  legally  permitted  to  burn  No.  6  high 
sulfur  fuel  oil  on  a  regular  basis; 

(iii)  provide  the  affiant  the  opportunity 
to  certify  that  its  industrial  boiler  fuel 
facility  has  the  installed  capability  and 
is  legally  permitted  to  burn  No.  5  fuel  oil 
on  a  regular  basis;  and 

(iv)  require  the  affiant,  either  on  the 
affidavit  or  in  an  attachment  to  the 
affidavit,  to  describe  the  records  which 


will  be  retained  under  paragraph  (h)  of 
this  section  to  substantiate  the  affiant's 
certification  that  the  affiant’s  industrial 
boiler  fuel  facility  has  the  installed 
capability  and  is  legally  permitted  to 
bum  a  No.  6  fuel  oil  or  No.  5  fuel  oil  on  a 
regular  basis. 

(4)  Filing,  (i)  A  certification  of 
alternative  fuel  capability  shall  be 
effective  only  after  an  alternative  fuel 
capability  affidavit  is  completed,  signed 
and  dated  under  oath,  and  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426. 

(ii)  The  affiant  shall  send  a  copy  of 
the  alternative  fuel  capability  affidavit 
as  filed  with  the  Commission,  to  the 
natural  gas  supplier  serving  the  affiant’s 
facility. 

(d)  Effective  date  of  certification.  A 
properly  executed  and  filed  alternative 
fuel  capability  affidavit  shall  determine 
the  alternative  fuel  capability  of  the 
non-exempt  industrial  boiler  fuel  facility 
for  which  it  is  filed  as  of  the  beginning 
of  the  first  full  month  of  service  after  the 
affidavit  is  filed  with  the  Commission 
and  received  by  the  facility's  natural  gas 
supplier. 

(e)  Public  availability  of  certification. 
Copies  of  executed  alternative  fuel 
capability  affidavits  filed  with  the 
Commission  shall  be  available  through 
the  Office  of  Public  Information,  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  N.E.,  Washington. 
D.C.  20426. 

(f)  Indication  on  lists  of  non-exempt 
facilities.  On  any  list  or  revised  list  of 
non-exempt  facilities  filed  by  a  natural 
gas  supplier  in  accordance  with 

§  282.204,  the  natural  gas  supplier  shall 
indicate  the  alternative  fuel  capability, 
as  determined  in  accordance  with  this 
section,  of  each  listed  non-exempt 
facility. 

(g)  Protests.  Any  interested  person 
may  protest  the  alternative  fuel 
capability  claimed  on  an  alternative  fuel 
capability  affidavit. 

(1)  The  procedures  set  forth  in  §  1.10 
shall  govern  the  filing  of  such  a  protest, 
except  that  any  person  filing  a  protest 
shall  serve  a  copy  of  the  protest  on  the 
affiant  of  the  alternative  fuel  capability 
affidavit. 

(2)  The  affiant  may  file  an  answer  to 
any  protest.  Such  answer  must  be  filed 
within  30  days  of  the  service  date  of  a 
protest.  The  affiant  shall  serve  a  copy  of 
the  answer  on  the  party  filing  the 
protest. 

(h)  Record  retention.  Each  industrial 
user  shall  maintain  books  and  records  to 
substantiate  a  certification  of  alternate 
fuel  capability  under  this  section.  Such 
books  and  records  shall  be  retained  for 

a  period  of  three  years  following  the 


date  the  certification  was  filed  with  the 
Commission. 

(i)  Change  of  circumstances.  (1)  For 
any  facility  for  which  an  executed 
alternative  fuel  capability  affidavit  has 
been  filed  in  accordance  with  this 
section,  if  circumstances  change  so  that 
the  facility  no  longer  has  both  the 
installed  capability  and  legal  permission 
to  bum  the  alternative  fuel  oil  as  was 
certified  in  the  affidavit,  a  responsible 
official  of  the  owner  or  operator  of  the 
facility  shall  promptly,  in  writing  and 
under  oath,  notify  the  Commission  and 
the  natural  gas  supplier  serving  the 
facility  of  such  changed  circumstances. 

(1)  Such  notification  shall  be  filed  with 
the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426  and  shall 
be  referenced  “Changed  Alternative 
Fuel  Capability”. 

(ii)  Such  notification  shall  supercede 
any  previously  filed  alternative  fuel 
capability  affidavit  so  as  to  determine 
the  alternative  fuel  capability  of  the 
nonexempt  industrial  facility  as  of  the 
beginning  of  the  first  full  month  of 
service  after  the  notification  is  filed  with 
the  Commission  and  is  received  by  the 
facility’s  natural  gas  supplier.  Failure  to 
specify  a  new  alternative  fuel  capability 
shall  be  deemed  to  indicate  capability  to 
bum  only  No.  2  fuel  oil  for  purposes  of 
this  part 

§  282.404  Alternative  fuel  price  ceilings. 

(a)  General  rule.  On  or  before  the 
twentieth  day  of  each  month,  in 
accordance  with  the  provisions  of 

§  282.402  and  paragraph  (b)  of  this 
section,  alternative  fuel  price  ceilings 
shall  be  published  for  each  incremental 
pricing  region  as  set  forth  in  paragraph 
(c)  of  this  section.  Such  ceilings  shall  be 
effective  for  purposes  of  this  part  for  the 
month  following  the  month  of 
publication. 

(b)  Publication.  (1)  Alternative  fuel 
price  ceilings  shall  be  published  for  each 
of  the  contiguous  48  states  of  the 
continental  United  States  on  December 
20, 1979,  and  on  or  before  the  twentieth 
day  of  each  month  thereafter. 

(2)  Alternative  fuel  price  ceilings  for 
each  of  the  31  metropolitan  regions 
described  in  the  Appendix  to  this  part 
shall,  if  possible,  be  published  on 
December  20, 1979,  and  on  or  before  the 
twentieth  day  of  each  month  thereafter, 
but,  in  any  event,  shall  be  published  no 
later  than  October  20, 1980,  and  on  or 
before  the  twentieth  day  of  each  month 
thereafter. 

(c)  Incremental  pricing  regions.  (1)  As 
of  December  20. 1979,  and  until  the  date 
that  alternative  fuel  price  ceilings  are 
published  for  31  metropolitan  regions,  as 
provided  in  paragraph  (b)(2)  of  this 
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section,  the  incremental  pricing  regions 
used  for  purposes  of  this  part  shall  be 
each  of  the  contiguous  48  states  within 
the  continental  United  States.  For  such 
period  of  time,  the  alternative  fuel  price 
ceilings  applicable  to  the  District  of 
Columbia  shall  be  the  ceilings  published 
for  Maryland. 

(2)  After  the  date  that  alternative  fuel 
price  ceilings  are  published  for  the  31 
metropolitan  regions,  as  provided  in 
paragraph  (b)(2)  of  this  section,  the 
incremental  pricing  regions  used  for 
purposes  of  this  part  shall  be: 

(1)  the  31  metropolitan  regions:  and 

(ii)  the  48  regions  consisting  of  the 

area  of  each  of  the  contiguous  48  states 
of  the  continental  United  States  which  is 
not  included  within  any  metropolitan 
region. 

§  282.405  Optional  ceilings  for  service 
areas. 

(a)  General  Rule.  (1)  If  the  service 
area  of  a  local  distribution  company  is 
geographically  unified  and  extends  into 
more  than  one  of  the  incremental  pricing 
regions  as  established  in  accordance 
with  §  282.404,  the  local  distribution 
company  may  use  for  its  service  area 
the  alternative  fuel  price  ceilings 
established  for  the  region  in  which  occur 
50  percent  or  more  of  the  distribution 
company’s  deliveries  to  non-exempt 
industrial  boiler  fuel  facilities,  provided 
that  the  distribution  company  files  a 
certification  in  accordance  with 
paragraph  (b)  of  this  section. 

(2)  If  a  local  distribution  company’s 
service  area  extends  into  more  than  one 
of  the  incremental  pricing  regions,  but 
the  company  cannot  satisfy  the 
requirements  of  paragraph  (a)(1)  and 
paragraph  (b)  of  this  section  so  as  to  be 
able  to  file  a  certification  of  dominant 
region  in  accordance  with  paragraph  (b) 
of  this  section,  such  local  distribution 
company  may  petition,  in  accordance 
with  paragraph  (c)  of  this  section,  for 
permission  to  use  for  its  entire  service 
area  the  alternative  fuel  price  ceilings 
established  for  one  of  the  incremental 
pricing  regions  within  which  the 
company’s  service  area  falls. 

(b)  Certification  of  dominant  region. 

(1)  A  certification  by  a  local  distribution 
company  as  permitted  by  paragraph 
(a)(1)  of  this  section  must  contain: 

(i)  an  attestation  that  the  company’s 
service  area  is  geographically  unified 
and  extends  into  more  than  one 
incremental  pricing  region: 

(ii)  an  attestation  that  during  the  12 
month  period  ending  no  earlier  than  four 
months  before  the  date  of  the 
certification,  50  percent  or  more  of  the 
company’s  deliveries,  by  volume,  to  non¬ 
exempt  industrial  boiler  fuel  facilities 
occurred  within  one  of  the  incremental 


pricing  regions  into  which  the 
company’s  service  area  extends:  and 
(iii)  a  map  showing  the  company’s 
service  area  and  identifying  the 
incremental  pricing  regions  into  which 
the  service  area  extends. 

(2)  Filing.  A  certification  containing 
the  matter  described  in  paragraph  (b)(1) 
of  this  section  shall  be  effective  only 
when  signed,  dated,  and  filed  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  referenced 
“Certification  of  Dominant  Region”.  A 
copy  of  such  certification  shall  be  sent 
to  the  state  or  local  authority  having 
jurisdiction  over  the  local  distribution 
company  and  to  each  customer  of  the 
local  distribution  company  which  the 
company  has  identified,  as  of  the  date  of 
the  certification,  as  a  non-exempt 
industrial  boiler  fuel  facility. 

(3)  Effective  date  of  certification.  A 
properly  executed  and  filed  certification 
as  described  in  paragraph  (b)(1)  shall  be 
effective  as  of  the  beginning  of  the  first 
full  month  of  service  after  the  certificate 
is  filed  with  the  Commission. 

(c)  Petition.  (1)  A  local  distribution 
company  which  seeks  to  petition  in 
accordance  with  paragraph  (a)(2)  of  this 
section  may  file  such  petition  with  the 
Director,  Office  of  Pipeline  and  Producer 
Regulation,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  Such 
petition  shall  conform  to  the 
requirements  of  §  1.7  of  the 
Commission’s  Rules  of  Practice  and 
Procedure. 

(2)(i)  Petitions  filed  in  accordance 
with  paragraph  (c)(1)  of  this  section 
shall  be  subject  to  approval  or  denial  by 
the  Director,  Office  of  Pipeline  and 
Producer  Regulation. 

(ii)  Petitions  not  granted  within  90 
days  shall  be  deemed  to  be  denied. 

Appendix  1 — Incremental  Pricing  Regions 
|Note. — This  appendix  will  appear  in  the 
Code  of  Federal  Regulations.] 

The  following  are  the  31  metropolitan 
regions  which  are  to  be  used  for  purposes  of 
this  part: 

Region  1  Boston  Metropolitan  Area 
Counties 
Essex,  Mass. 

Middlesex.  Mass. 

Norfolk.  Mass. 

Plymouth,  Mass. 

Suffolk,  Mass. 

Rockingham,  N.H. 

Region  2  Hartford  Metropolitan  Area 
Counties 
Hartford,  Ct. 

Middlesex,  Ct. 

Tolland,  Ct. 

Region  3  New  York  Metropolitan  Area 
Cities 

New  York  City 


Counties 
Putnam,  N.Y. 

Rockland,  N.Y. 

Westchester,  N.Y. 

Bergen,  N.J. 

Essex,  N.J. 

Morris,  N.J. 

Somerset,  N.J. 

Union,  N.J. 

Hudson,  N.J. 

Nassau,  N.Y. 

Suffolk.  N.Y. 

Monmouth,  N.J. 

Middlesex,  N.J. 

Passaic,  N.J. 

Fairfield,  Ct. 

Region  4  Philadelphia  Metropolitan  Area 
Counties 
Bucks,  Pa. 

Chester,  Pa. 

Delaware,  Pa. 

Montgomery,  Pa. 

Philadelphia,  Pa. 

Burlington,  N.J. 

Camden,  N.J. 

Gloucester,  N.J. 

Mercer,  N.J. 

New  Castle.  Del. 

Salem,  N.J. 

Cecil,  Md. 

Region  5  Baltimore  Metropolitan  Area 
Cities 

Baltimore,  Md. 

Counties 

Anne  Arundel,  Md. 

Baltimore,  Md. 

Carroll,  Md. 

Harford.  Md. 

Howard,  Md. 

Region  6  Washington,  D.C.  Metropolitan 
•  Area 
Cities 

Washington,  D.C. 

Alexandria,  Va. 

Fairfax,  Va. 

Falls  Church,  Va. 

Manassas,  Va. 

Manassas  Park.  Va. 

Counties 
Charles,  Md. 

Montgomery,  Md. 

Prince  George’s,  Md. 

Arlington,  Va. 

Fairfax,  Va. 

Loudoun,  Va. 

Prince  Williams,  Va. 

Region  7  Atlanta  Metropolitan  Area 
Counties 
Butts,  Ga. 

Cherokee,  Ga. 

Clayton,  Ga. 

Cobb,  Ga. 

DeKalb,  Ga. 

Douglas,  Ga. 

Fayette,  Ga. 

Forsyth,  Ga. 

Fplton,  Ga. 

Gwinnett,  Ga. 

Henry,  Ga. 

Newton,  Ga. 

Paulding,  Ga. 

Rockdale,  Ga. 

Walton,  Ga. 
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Region  8  Tampa-St.  Petersburg 
Metropolitan  Area 
Counties 
Hillsborough,  Fla. 

Pasco,  Fla. 

Pinnellas,  Fla. 

Region  9  Miami  Metropolitan  Area 
Counties 
Broward,  Fla. 

Dade,  Fla. 

Region  10  Buffalo  Metropolitan  Area 
Counties 
Erie,  N.Y. 

Niagara,  N.Y. 

Region  11  Pittsburgh  Metropolitan  Area 
Counties 
Allegheny,  Pa. 

Beaver,  Pa. 

Washington,  Pa. 

Westmoreland,  Pa. 

Region  12  Detroit  Metropolitan  Area 
Counties 
Lapeer.  Mich. 

Livingston,  Mich. 

Macomb,  Mich. 

Oakland,  Mich. 

St.  Clair.  Mich. 

Wayne,  Mich. 

Washtenaw,  Mich. 

Region  13  Cleveland  Metropolitan  Area 
Counties 
Cuyahoga.  Oh. 

Geauga,  Oh. 

Lake,  Oh. 

Medina,  Oh. 

Portage,  Oh. 

Summit,  Oh. 

Lorain,  Oh. 

Region  14  Columbus  Metropolitan  Area 
Counties 
Delaware.  Oh. 

Fairfield,  Oh. 

Franklin.  Oh. 

Madison,  Oh. 

Pickaway,  Oh. 

Region  15  Cincinnati  Metropolitan  Area 
Counties 
Clermont,  Oh. 

Hamilton.  Oh. 

Warren,  Oh. 

Boone,  Ky. 

Campbell.  Ky. 

Kenton,  Ky. 

Dearborn,  Ind. 

Butler.  Oh. 

Region  16  Indianapolis  Metropolitan  Area 
Counties 
Boone,  Ind. 

Hamilton,  Ind. 

Hancock,  Ind. 

Hendricks,  Ind. 

Johnson,  Ind. 

Marion,  Ind. 

Morgan.  Ind. 

Shelby,  Ind. 

Region  17  New  Orleans  Metropolitan  Area 
Parishes 
Jefferson,  La. 

Orleans,  La. 

St.  Bernard,  La. 

St.  Tammany.  La. 

Region  18  Milwaukee  Metropolitan  Area 
Counties 
Milwaukee,  Wis. 

Ozaukee,  Wis. 

Washington,  Wis. 
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Waukesha,  Wis. 

Racine,  Wis. 

Region  19  Chicago  Metropolitan  Area 
Counties 
Cook.  Ill. 

Du  Page,  Ill. 

Kane.  Ill. 

Lake,  Ill. 

McHenry,  Ill. 

Will,  Ill. 

Lake,  Ind. 

Porter,  Ind. 

Region  20  St.  Louis  Metropolitan  Area 
Cities 

St.  Louis,  Mo. 

Counties 
Franklin,  Mo. 

Jefferson,  Mo. 

St.  Charles.  Mo. 

St.  Louis,  Mo. 

Clinton.  III. 

Madison,  Ill. 

Monroe,  Ill. 

St.  Clair.  Ill. 

Region  21  Houston  Metropolitan  Area 
Counties 
Brazoria.  Tx. 

Fort  Bend,  Tx. 

Harris,  Tx. 

Liberty,  Tx. 

Montgomery,  Tx. 

Waller,  Tx. 

Galveston,  Tx. 

Region  22  Minneapolis-St.  Paul 
Metropolitan  Area 
Counties 
Anoka,  Minn. 

Carver,  Minn. 

Chisago.  Minn. 

Dakota.  Minn. 

Hennepin,  Minn. 

Ramsey.  Minn. 

Scott,  Minn. 

Washington,  Minn. 

Wright,  Minn. 

St.  Croix,  Wis. 

Region  23  Kansas  City  Metropolitan  Area 
Counties 
Cass,  Mo. 

Clay,  Mo. 

Jackson.  Mo. 

Platte,  Mo. 

Ray,  Mo. 

Johnson,  Kan. 

Wyandotte,  Kan. 

Region  24  Dallas-Fort  Worth  Metropolitan 
Area 
Counties 
Collin,  Tx. 

Dallas.  Tx. 

Denton,  Tx. 

Ellis,  Tx. 

Hood,  Tx. 

Johnson,  Tx. 

Kaufman,  Tx. 

Parker,  Tx. 

Rockwall,  Tx. 

Tarrant,  Tx. 

Wise,  Tx. 

Region  25  Denver  Metropolitan  Area 
Counties 
Adams,  Col. 

Arapahoe,  Col. 

Boulder,  Col. 

Denver,  Col.  * 

Douglas,  Col. 
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Gilpin,  Col. 

Jefferson,  Col. 

Region  26  Phoenix  Metropolitan  Area 
Counties 

Maricopa,  Az. 

Region  27  Los  Angeles  Metropolitan  Area 
Counties 
Los  Angeles,  Ca. 

Orange,  Ca. 

Ventura,  Ca. 

Riverside,  Ca. 

San  Bernardino.  Ca. 

Region  28  San  Diego  Metropolitan  Area 
Counties 
San  Diego,  Ca. 

Region  29  Seattle  Metropolitan  Area 
Counties 
King,  Wash. 

Snohomish,  Wash. 

Pierce,  Wash. 

Region  30  Portland  Metropolitan  Area 
Counties 
Clackamas,  Or. 

Multnomah,  Or. 

Washington,  Or. 

Clark,  Wash. 

Region  31  San  Francisco  Metropolitan  Area 
Counties 
Alameda,  Ca. 

Contra  Costa,  Ca. 

Marin,  Ca. 

San  Francisco,  Ca. 

San  Mateo,  Ca. 

Santa  Clara,  Ca. 

Napa,  Ca. 

Solano,  Ca. 

The  following  are  multistate  regions  which 
may  be  used  by  the  Commission  in  deriving 
alternative  fuel  price  ceilings  for  state 
incremental  pricing  regions  for  which 
statistically  valid  samples  of  oil  prices  may 
be  unavailable: 

Region  A  New  England  Multistate  Region 
Maine 

New  Hampshire 
Vermont 
Massachusetts 
Connecticut 
Rhode  Island 

Region  B  Mid-Atlantic  Multistate  Region 
New  York 
Pennsylvania 
New  Jersey 
Delaware 
Maryland 

Region  C  Southeastern  Multistate  Region 
Virginia 
North  Carolina 
South  Carolina 
Tennessee 

Georgia  ' 

Florida 

Alabama 

Mississippi 

Region  D  Midwestern  Multistate  Region 
West  Virginia 
Kentucky 
Ohio 
Indiana 
Michigan 
Illinois 
Wisconsin 

Region  E  Great  Plains  Multistate  Region 
Minnesota 
Iowa 
Missouri 
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Kansas 
Nebraska 
North  Dakota 
South  Dakota 

Region  F  South  Central  Multistate  Region 
Arkansas 
Louisiana 
Texas 
Oklahoma 
New  Mexico 

Region  G  Rocky  Mountain  Multistate 
Region 
Montana 
Idaho 
Wyoming 
Utah 
Colorado 

Region  H  Pacific  Coast  Multistate  Region 
Washington 
Oregon 
Nevada 
California 
Arizona 

BILLING  CODE  6450-01-M 
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18  CFR  Part  282 

[Docket  No.  RM79-21;  Order  No.  51] 

Rule  Exempting  Industrial  Boiler  Fuel 
Facilities  From  Incremental  Pricing 
Above  the  Price  of  No.  6  Fuel  Oil 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

action:  Final  rule,  subject  to 
congressional  review. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  hereby  adopts  a 
rule  which,  if  not  disapproved  by  either 
House  of  Congress,  will  amend  the 
regulations  which  set  ceilings  on  the 
prices  which  can  be  charged  under  the 
incremental  pricing  program  to  large 
industrial  facilities  for  the  natural  gas 
they  bum  as  a  boiler  fuel.  Under  this 
exemptive  rule,  these  large  industrial 
users  would  be  charged  a  price  for  their 
natural  gas  usage  equivalent  to  the  price 
they  would  pay  for  high-sulfur  residual 
fuel  oil.  This  rule  will  be  effective  until 
October  31, 1980. 

EFFECTIVE  DATE:  December  1, 1979,  if  not 
disapproved  by  a  Congressional 
Resolution  of  Disapproval. 

FOR  FURTHER  INFORMATION  CONTACT: 

Norman  A.  Pedersen,  Federal  Energy 
Regulatory  Commission,  825  North  Capitol 
Street,  N.E..  Washington,  D.C.  20426,  (202) 
357-8377. 

Nancy  E.  Williams.  Federal  Energy 
Regulatory  Commission,  Room  8100-F.  825 
North  Capitol  Street,  N.E.,  W  ashington, 

D.C.  20426.  (202)  357-8033. 

Regulations  Implementing  Alternative 
Fuel  Price  Ceilings  in  Incremental 
Pricing  Under  the  Natural  Gas  Policy 
Act  of  1978. 

Rule  Exempting  Industrial  Boiler  Fuel 
Facilities  From  Incremental  Pricing 
Above  the  Price  of  No.  6  Fuel  Oil 

Issued  September  28. 1979. 

Section  201  of  the  Natural  Gas  Policy 
Act  of  1978  (NGPA)  (Pub.  L.  95-621) 
requires  that  the  gas  used  in  certain 
industrial  boiler  fuel  facilities  shall  be 
subject  to  incremental  pricing  by  means 
of  certain  surcharges.  Section  204 
provides,  however,  that  such  surcharges 
may  not  cause  the  rates  charged  for 
natural  gas  to  incrementally  priced 
industrial  facilities  to  rise  above  the 
appropriate  alternative  fuel  price.  By 
this  order,  under  authority  of  subsection 
206(d)  of  the  NGPA,  the  Commission 
approves  and  transmits  to  Congress  a 
rule  affecting  the  applicable  alternative 
fuel  price  or  ceiling.  The  rule  provides 
that,  until  November  1, 1980,  each 
applicable  industrial  boiler  fuel  facility 
shall  be  exempt  from  incremental 
pricing  above  the  level  of  the  price  of 
No.  6  high  sulfur  fuel  oil  in  the 


incremental  pricing  region  in  which  such 
facility  is  located. 

In  a  companion  ‘‘Final  Rule”  issued 
today  in  this  docket,1  the  Commission 
has  promulgated  a  three  part  ceiling 
system  (three-tier  approach).  Depending 
upon  a  facility’s  installed  capability  and 
legal  authority  to  use  certain  fuels,  an 
incrementally  priced  facility  would  have 
its  ceiling  price  for  natural  gas  set  at  the 
level  of  the  appropriate  regional  price  of 
No.  2,  low  sulfur  No.  6  or  high  sulfur  No. 
6  fuel  oil.  The  Commission  found  that 
such  a  system  best  met  the 
Congressional  purpose  embodied  in 
Title  II  of  the  NGPA. 

However,  the  Commission  also 
concluded  that  this  system  may  result  in 
significant  investment  by  facilities  in 
order  to  install  No.  6  capability  to  gain 
the  advantage  of  a  lower  ceiling  price 
for  natural  gas.  The  amount  of  this 
induced  investment  cannot  be  estimated 
with  precision  at  this  time,  but  the 
record  indicates  it  could  be  a  sizeable 
amount.  More  importantly,  the  public 
benefits,  if  any,  that  would  result  from  a 
significant  amount  of  the  nation’s 
capital  being  devoted  to  this  purpose 
remains  unclear.  Thus,  the  Commission 
is  extremely  concerned  about  the  three- 
tier  approach  becoming  effective 
without  more  time  to  gain  familiarity 
with  the  incremental  pricing  program, 
the  incrementally  priced  industrial 
facilities,  and  the  extent  to  which  the 
three-tier  approach  would  be  likely  to 
result  in  an  inducement  to  install 
otherwise  unneeded  No.  6  oil  burning 
equipment.  Therefore,  the  Commission 
believes  it  would  be  in  the  public 
interest  to  hold  the  upper  two  tiers  of 
the  system  in  abeyance  for  10  months — 
from  January  through  October.  1980 — to 
provide  a  period  during  which  a  better 
understanding  of  the  implications  of  the 
three-tier  approach  can  be  obtained. 

Additionally,  implementation  of  the 
incremental  pricing  program  would  be 
eased  if,  at  the  outset,  there  were  a 
single  rather  than  a  three-tier  price 
ceiling.  The  Energy  Information 
Administration  has  encountered 
difficulties  in  putting  into  place  the  data 
collection  and  analysis  system  which 
will  be  necessary  under  thp  three-tier 
approach.  The  10  month  exemption  will 
ease  EIA’s  task. 

The  Commission,  however,  is  of  the 
opinion  that  to  provide  for  a  single  No.  6 
ceiling  until  November  1, 1980  under 
authority  of  section  204(e)  may  go 
beyond  the  Commission’s  statutory  role 
in  implementing  section  204. 


1  Regulations  Implementing  the  Alternative  Fuel 
Price  Ceilings  on  Incremental  Pricing  Under  the 
Natural  Gas  Policy  Act  of  1978.  “Final  Rule", 
Docket  No.  RM79-21,  issued  September  28. 1979. 


Consequently,  it  is  issuing  this 
exemptive  rule  which  will  go  to 
Congress  for  its  review  pursuant  to 
section  206  of  the  NGPA. 

This  rule  is  subject  to  Congressional 
review  and  may  be  disapproved  by 
either  House  of  Congress.  The  rule  will 
take  effect  December  1, 1979  unless, 
during  the  first  30  days  of  continuous 
session  of  Congress  after  a  copy  of  the 
rule  has  been  submitted  to  each  House 
of  Congress,  either  House  adopts  a 
resolution  of  disapproval.  If,  however. 
Congress  permits  the  exemption 
embodied  in  this  rule  to  take  effect,  the 
rule  shall  hold  in  abeyance  until 
November  1, 1980  so  much  of  the  three- 
tier  regulations  as  are  inconsistent  with 
having  a  high  sulfur  No.  6  ceiling. 

The  exemption  which  this  order 
implements  will  expire  on  October  31, 
1980.  On  November  1, 1980  the  three-tier 
approach  adopted  in  the  companion 
Final  Rule  in  this  docket  will  become 
fully  effective,  unless  that  rule  is 
amended  in  the  interim  or  a  further 
exemption  rule  is  transmitted  to 
Congress  and  not  disapproved. 

I.  Background 

Subsection  204(e)  of  the  NGPA 
provides  that  the  “appropriate 
alternative  fuel  cost”  for  an  industrial 
facility  shall  be  the  price  paid  for  No.  2 
fuel  oil  in  the  region  in  which  the  facility 
is  located.  The  Commission  is 
authorized,  however,  under  certain 
circumstances,  to  reduce  the  ceiling  to  a 
level  not  lower  than  the  price  of  No.  6 
fuel  oil. 

Sec.  204  Method  of  Passthrough 
***** 

(e)  Determination  of  Alternative  Fuel 
Cost. — 

(1)  In  General. — Except  as  provided  in 
paragraph  (2),  the  appropriate  alternative  fuel 
cost  for  any  region  (as  designated  by  the 
Commission)  shall  be  the  price,  per  million 
Btu's,  for  Number  2  fuel  oil  determined  by  the 
Commission  to  be  paid  in  such  region  by 
industrial  users  of  such  fuel. 

(2)  Reduction  of  Appropriate  Alternative 
Fuel  Cost  Allowed. — The  Commission  may, 
by  rule  «r  order,  reduce  the  appropriate 
alternative  fuel  cost — 

(A)  for  any  category  of  incrementally 
priced  industrial  facilities,  subject  to  the  rule 
required  under  section  201  (including  any 
amendment  under  section  202  to  such  rule) 
located  within  any  region  and  served  by  the 
same  interstate  pipeline;  or 

(B)  for  any  specific  incrementally  priced 
industrial  facility  which  is  subject  to  such 
requirements  and  which  is  located  in  any 
region; 

to  an  amount  not  lower  than  the  price,  per 
million  Btu's  for  Number  6  fuel  oil  determined 
by  the  Commission  to  be  paid  in  such  region 
by  industrial  users  of  such  fuel,  if  and  to  the 
extent  the  Commission  determines,  after  an 
opportunity  for  written  and  oral  presentation 
of  views,  data,  and  arguments,  that  such 
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reduction  is  necessary  to  prevent  increases  in 
the  rates  and  charges  to  residential,  small 
commercial  and  other  high-priority  users  of 
natural  gas  which  would  result  from  a 
reallocation  of  costs  caused  by  the 
conversion  of  such  industrial  facility  or 
facilities  from  natural  gas  to  other  fuels, 
which  conversion  is  likely  to  occur  if  the  level 
of  the  appropriate  alternative  fuel  cost  were 
not  so  reduced. 

The  legislation  provides,  in  sum,  that, 
if  keeping  the  incremental  pricing  ceiling 
at  the  level  of  No.  2  fuel  oil  would  be 
likely  to  result  in  fuel  switching  and  a 
„  shifting  of  capital  costs  so  as  to  increase 
residential  and  commercial  rates,  the 
Commission  may  act  under  authority  of 
subsection  204(e)  to  reduce  the  ceiling 
as  necessary,  but  not  lower  than  the 
price  of  No.  6  fuel  oil,  to  prevent 
incremental  pricing  from  having  such  a 
detrimental  effect.  Although  the 
Commission  is  authorized  to  reduce  the 
ceiling  so  as  to  minimize  the  likelihood 
of  fuel  switching  and  its  adverse 
consequences,  the  Commission  believes 
that  subsection  204(e)  implies  that 
Congress  did  not  intend  that  the  ceiling 
be  reduced  below  a  point  where 
residential  and  commercial  rates  would 
be  higher  than  they  would  have  been 
with  a  No.  2  ceiling. 

II.  The  Commission's  Three-Tier  Rule 

In  the  Final  Rule  issued  today  in  this 
docket,  the  Commission  found  that  the 
record  shows  that  a  ceiling  set  at  the 
price  of  No.  2  fuel  oil  would  result  in 
substantial  industrial  load  loss,  though 
precise  quantification  is  impossible. 

On  the  other  hand,  it  is  not  clear  that 
high  priority  consumers  would  be 
benefitted  by  having  a  single  ceiling  set 
at  the  No.  6  rather  than  the  No.  2  level. 
Despite  some  data  and  arguments  that 
would  support  a  single  No.  6  ceiling,  an 
analysis  by  the  Department  of  Energy 
and  other  information  seems  to  indicate 
that  in  some  cases,  a  balancing  of 
induced  load  losses  with  the  amount  of 
the  surcharge  passed  through  to 
industrial  consumers  favors  a  No.  2 
ceiling  relative  to  a  No.  6  ceiling. 

Put  differently,  the  record  is  clear  that 
in  order  to  carry  out  the  Congressional 
intent  to  protect  the  interests  of  high 
priority  consumers  from  likely  adverse 
impacts,  the  Commission  must  exercise 
its  statutory  authority  to  choose  an 
incremental  pricing  ceiling  other  than 
the  price  of  No.  2  fuel  oil.  There  is, 
however,  a  high  degree  of  quantitative 
uncertainty  about  the  impacts  of  a 
ceiling  set  at  the  price  of  No.  6  fuel  oil. 

In  response  to  this  uncertainty,  the 
Commission  has  developed  a  system  of 
multiple  ceilings.  The  objective  of  this 
system  is  to  maximize  recovery  of 
incremental  costs  from  each 
incrementally  priced  industrial  facility, 
and  at  the  same  time  minimize  the 


likelihood  that  any  such  facility  would 
switch  to  an  alternative  fuel.  To  this 
end,  the  Commission  has  provided  in  the 
Final  Rule  issued  in  this  docket  that 
three  ceilings  be  established  for  each 
region  of  the  country — one  at  the  level 
of  No.  2  fuel  oil,  another  at  the  level  of 
low  sulfur  No.  6  fuel  oil,  and  a  third  at 
the  level  of  high  sulfur  No.  6  fuel  oil. 

An  incrementally  priced  industrial 
facility  would  pay  a  price  for  natural  gas 
which  would  include  a  surcharge 
determined  by  the  level  of  the  lowest 
priced  type  of  fuel  oil  it  had  the  installed 
capability  and  the  legal  authority  to  use. 

A  three-tier  approach  would  avoid  the 
establishment  of  a  blanket  ceiling  for  all 
users.  Such  a  ceiling  might  be  too  high 
for  some,  resulting  in  their  loss  to  the 
system.  At  the  same  time,  a  single 
ceiling  might  be  too  low  for  others, 
allowing  them  to  escape  some  of  the 
costs  that  Congress  intended  them  to 
bear  under  the  incremental  pricing 
program.  By  differentiating  among 
incrementally  priced  facilities  on  the 
basis  of  fuel  burning  capability  and 
lawful  authority,  the  three-tier  approach 
would  maximize  the  flow-through  of 
incremental  costs  to  industrial  gas 
customers. 

Despite  the  theoretical  attractiveness 
of  the  three-tier  system,  however,  and 
despite  the  Commission's  view  that  it 
best  meets  the  statutory  mandate 
contained  in  Title  II  the  Commission  is 
concerned  about  the  public  interest 
implications  of  implementing  this 
system  immediately.  The  major  concern 
stems  from  the  possibility  that  the  three- 
tier  system  will  lead  to  significant 
amounts  of  investment  to  install 
equipment  to  burn  high  sulfur  No.  6  fuel 
oil. 

III.  The  Induced  Investment  Issue 

The  record  in  this  docket  contains 
considerable  discussion  and  some 
quantitative  data  about  the  amount  of 
investment  that  would  be  likely  to  result 
as  a  consequence  of  the  three-tier 
system.  As  the  record  shows,  many 
facilities  that  could  install  No.  6  fuel 
burning  capability  have  not  done  so  in 
the  past  because  gas  has  generally  been 
available  and  curtailment  periods  have 
been  short.  Such  firms  find  it  economic 
and  convenient  to  use  No.  2  rather  than 
No.  6  fuel  oil  as  a  substitute  for  gas 
during  their  short  periods  of  curtailment. 
However,  if  gas  for  such  firms  were 
priced  at  the  No.  2  oil  ceiling,  these 
same  facilities  would  find  it 
economically  advantageous  to  install 
No.  6  capability.  As  the  Department  of 
Energy  (DOE)  noted: 

Firms  *  *  *  may  find  a  residual  backup 
system  very  attractive  economically.  While, 
before,  the  backup  system  was  being  utilized 
only  a  small  percent  of  the  year,  now  the 
backup  system  is  reaping  lower  fuel  prices 
year  round. 
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There  are  a  number  of  elements  that 
distinguish  a  residual  oil  burning  boiler 
from  a  distillate  oil  burning  boiler.2  In 
order  to  render  a  gas-fired  boiler 
physically  capable  of  burning  residual 
oil.  the  minimum  investment  a  firm 
would  have  to  make  would  involve 
modifying  the  burners,  adding  a  steam 
or  mechanical  atomizer,  and  adding  an 
insulated  storage  tank.3  DOE  estimated 
that  an  industrial  facility  could  install 
residual  oil  firing  capability  with  a 
minimum  investiment  of  $50,000  to 
$90,000.  depending  on  what 
modifications  were  made  to  the  fuel 
handling  system.4  Southern  California 
Gas  Company,  on  the  other  hand, 
estimated  the  cost  at  a  relatively  modest 
$29,500  to  $65,000  for  a  500  horsepower 
boiler.  Although  there  is  some 
uncertainty  about  the  cost,  there  is  no 
evidence  that  the  required  investment 
would  be  large. 

Expressed  in  terms  of  the  cost  per 
MMBtu.  the  relatively  small  investment 
in  No.  6  oil  burning  equipment  is  very 
attractive  when  compared  with  the 
savings  that  would  be  enjoyed  if  an  end- 
user  thereby  became  legally  able  to 
purchase  gas  at  the  price  of  No.  6  fuel 
oil.  DOE  put  the  cost  of  installing 
residual  oil  capability  at  16  to  39  cents 
per  MMBtu,  depending  on  the  boiler 
firing  rate.  DOE  also  estimated  that  the 
savings  in  lower  gas  prices  would  be 
between  60  cents  (if  the  end-user 
qualified  for  a  No.  6  lew  sulfur  ceiling) 
and  $1.20  (if  the  end-user  qualified  for  a 
high  sulfur  No.  6  ceiling.) 

Many  participants  in  this  proceeding 
provided  specific  illustrations  of  the 
economic  desirability  of  installing  No.  6 
capability.  For  example,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  said:  “Installation  of  that 
capability  would  be  cost  effective  for  at 
least  three  NASA  field  installations  and 
would  represent  a  40  percent  dollar 


2  For  example,  in  order  to  bum  oil  grades  heavier 
than  No.  2  or  No.  4.  steam  or  electric  heaters  are 
necessary  to  raise  the  temperature,  and  heavier  fuel 
pumps  are  needed  to  transpo’rt  the  fuel.  Due  to  the 
burning  and  contamination  characteristics  of 
residua!  oil.  high  quality  refractory  brick  is  required 
in  residual  oil  burners.  (If  residual  oil  were  fired  in  a 
distillate  boiler,  severe  deterioration  of  the 
refractory  wall  would  take  place.)  In  addition,  soot 
blowers  are  needed  to  dislodge  ash  accumulation, 
and  heat  exchanging  tubes  must  be  replaced  if  a 
boiler  is  retrofitted  to  have  a  No.  6  fuel  oil  firing 
capability.  A  steam/air  or  mechanical  atomizer  is 
also  needed,  as  is  increased  air  blower  capacity. 

s  Other  items  such  as  installation  of  a  sootblower, 
refractory  upgrade,  or  tube  modification  are 
necessary  only  if  No.  0  oil  is  to  be  burned  for  a 
prolonged  period. 

•  In  order  to  have  the  capability  to  bum  residual 
oil  for  a  prolonged  period  of  time  (e  g.,  over  a  week) 
w  ithout  excess  furnace  wear  would  require  an 
additional  $154,000,  DOE  estimated.  Stringent 
environmental  controls  would  require  a  much 
greater  investment. 


savings  over  the  total  anticipated 
surcharges."  Southern  California  Gas 
Company  and  the  American  Gas 
Association  (A GA)  estimated  that  the’ 
capital  costs  of  installing  No.  6 
capability  would  usually  be  fully  - 
recovered  within  a  year’s  time.5 

Chairman  Katherine  E.  Sasseville  of 
the  Minnesota  Public  Service 
Commission  stated  that  the  price  of  No. 
2  fule  oil  in  Minnesota  typically 
exceeded  the  price  of  No.  6  by  more 
than  $1.00  per  MMBtu.  Under  the  three- 
tier  approach  the  user  of  300  MMBtu  of 
natural  gas  a  day  who  has  No.  2 
alternative  fuel  capability  would  be 
charged  at  least  $300  a  day  more  for 
natural  gas  than  if  he  qualified  for  a  high 
sulfur  No.  6  ceiling.  If  he  burned  gas  300 
days  a  year,  in  one  year  he  would  pay 
$90,000  more  for  his  gas.  The  present 
value  of  that  yearly  cost  over  20  years* 
discounted  at  10  percent  exceeds 
$750,000.  Thus,  Chairman  Sasseville 
concluded  that  such  a  Minnesota 
customer  would  find  it  cost  effective  to 
install  the  capability  to  bum  No.  6  if  that 
could  be  done  for  $750,000  or  less.  And 
the  record  shows  it  could  be.  Using  the 
DOE  estimate  of  $90,000  as  the  cost  to 
install  No.  6  capability.  Chairman 
Sasseville's  figures  imply  that  the 
investment  could  be  recovered  in  one 
year,  even  ignoring  the  tax  savings 
generated  by  the  new  investment. 

Given  the  economics  that  could  be 
realized  under  a  three-tier  approach  as  a 
consequence  of  installing  the  capability 
to  bum  No.  6  fuel  oil,  the  record  is  clear 
that  many  firms  that  currently  use  No.  2 
fuel  oil  as  backup  would  switch  to  No.  6. 
Nationally,  however,  the  precise  number 
that  would  be  able  to  convert,  taking 
into  account  economics,  environmental 
laws,  and  other  pertinent 
considerations,  remains  unclear  at  this 
time  despite  the  efforts  of  the 
Commission  and  participants  in  this 
proceeding  to  provide  data  for  the 
record. 

The  present  record  on  precisely  how 
many  facilities  would  be  induced  to 
invest  in  No.  6  capability  consists 
mainly  of  system-specific  examples.  To 
illustrate.  DOE  provided  a  study  of 
Wisconsin  Gas  Company’s  industrial 
gas  users  that  may  be  incrementally 
priced.  The  study  indicated  that  there 
are  a  significant  number  of  gas  boilers  in 
Wisconsin  for  which  distillate  oil  is  used 
as  a  backup.  Currently,  49  percent  of  the 
gas  sold  to  incrementally  priced 


5  The  Southern  California  Gas  Company  assumed 
a  $1.00  difference  between  the  price  of  No.  2  fuel  oil 
and  the  price  of  low  sulfur  No.  6.  At  the  time 
Southern  California  Gas  filed  in  this  docket,  it  said 
the  cost  of  No.  2  fuel  oil  in  California  was  $4.30  / 
MMBtu  and  the  cost  of  low  sulfur  No.  6  oil  (0.5 
percent  sulfur  content)  was  $3.30/MMBtu. 


facilities  in  Wisconsin  is  consumed  at 
facilities  for  which  No.  2  oil  is  the 
alternative  fuel.  This  accounts  for  12.4 
Bcf  of  annual  consumption.  DOE 
concluded  that  the  users  of  6.7  Bcf  (70 
percent)  wrould  install  residual  fuel 
backup  capability  in  order  to  qualify  for 
lower  gas  prices. 

DOE  estimated  that  in  the  Wisconsin 
Gas  Company  service  area  alone,  the 
total  capital  investment  required  for 
equipment  to  convert  from  distillate  to 
residual  oil  backup  capability  would  be 
$19.6  million.  As  for  the  total  nationwide 
cost  of  these  conversions  to  No.  6 
capability,  DOE  said  that,  as  an  upper 
bound  estimate,  between  $300  and  $400 
million  would  be  expended.5 

In  short,  the  potential  for  conversions 
from  a  No.  2  fuel  oil  backup  capability  to 
a  No.  6  capability  would  be  widespread, 
and,  though  individual  firms  could 
recover  the  cost  relatively  quickly,  the 
aggregate  national  cost  could  be  large. 
The  issue  is  whether  there  would  be  any 
benefits  associated  with  this  national 
expenditure.  It  can  be  argued  that  there 
may  be  an  offsetting  public  benefit  in 
having  facilities  with  the  option  to  bum 
residual  fuel  oil  as  well  as  natural  gas 
and  distillate  at  a  time  when  there  is 
always  a  possibility  of  any  one  of  a 
variety  of  unanticipated  fuel  crises 
occurring. 

There  is  further  concern.  As  discussed 
at  length  in  the  preamble  to  the 
companion  three-tier  rule  in  this  docket, 
the  record  shows  that  a  substantial 
portion  of  industrial  boiler  fuel  load 
already  has  the  capability  to  bum  No.  6 
fuel  oil.  If,  in  response  to  the  three-tier 
ceiling,  there  is  widespread  conversion 
from  No.  2  to  No.  6  backup  capability, 
the  remaining  amount  of  industrial 
boiler  fuel  load  which  would  be  eligible 
to  be  incrementally  priced  at  the  No.  2 
level  could  be  reduced  to  a  de  minimis 
amount.  In  such  a  situation,  the 
surcharge  absorption  capability 
captured  by  having  the  three-tier 
approach  rather  than  a  single  No.  6 
ceiling  would  be  sharply  reduced.  The 
reduction  could  be  significant  enough 
that  the  benefits  of  a  three-tier  approach 
to  residential  and  commerical  customers 
would  not  be  substantially  greater  then 
they  w'ould  be  if  there  were  a  single  No. 

6  high  sulfur  ceiling.  This  possibility 
raises  a  troublesome  question  about  the 
need  for  the  regulatory  and  data-suppott 


6  DOE  points  out  that  even  if  the  investment  in 
No.  6  capability  were  justified  at  a  later  date  due  to 
increasing  supply  interruptions,  there  is  a  cost  of 
installing  the  capacity  earlier  than  necessary.  DOE 
estimated  that  the  annual  penalty  for  installing 
residual  oil  burning  capability  earlier  than  it  would 
otherwise  be  installed  could  range  from  $50-$T2 
million. 


Federal  Register  /  Vol.  44,  No.  195  /  Friday,  October  5,  1979  /  Rules  and  Regulations 


57781 


system  required  to  implement  the  three- 
tier  approach. 

IV.  Administrative,  Data,  and 
Enforcement  Considerations 

In  any  cost-benefit  analysis  relating  to 
the  three-tier  system,  one  factor  that 
must  be  considered  is  that  such  a 
system  requires  more  complex 
regulations,  a  more  extensive 
enforcement  program  and  a  more 
complicated  data  gathering  and  analysis 
effort  than  would  be  required  for  a 
system  with  a  single  ceiling. 

Under  the  Final  Rule  in  this  docket 
which  implements  the  three-tier  system, 
there  is  a  certification  procedure  for 
determining  the  alternative  fuel 
capability  of  incrementally  priced 
industrial  facilities.  Certification  must 
be  made  through  the  filing  of  an 
"alternative  fuel  capability  affidavit” 
signed  under  oath  and  filed  with  the 
Commission  if  a  facility  is  equipped  to 
burn  No.  5  or  No.  6  oil  and  desires  to  be 
incrementally  priced  accordingly. 

This  in  turn  gives  rise  to  an 
enforcement  burden  in  that  the 
Commission  intends  to  audit  a  sample  of 
certifications  of  alternative  fuel 
capability  to  ensure  compliance  with  the 
terms  of  its  regulations  and  the  NGPA. 

Both  the  pressure  on  firms  to  file 
alternative  fuel  capability  affidavits  and 
the  attendant  administrative  and 
enforcement  burden  would  be  relaxed 
for  approximately  10  months  under  the 
exemption  adopted  herein.  This  will 
allow  time  for  a  further  assessment  of 
whether  the  benefits  derived  from  a 
three-tier  approach  will,  in  the  end 
analysis,  be  worth  the  administrative 
and  other  burdens  involved. 

As  for  data  collection,  the  three-tier 
system  poses  a  challenging  assignment 
to  DOE’s  Energy  Information  Agency 
(E1A).  EIA  has  encountered  some 
difficulties  in  carrying  out  its  assignment 
to  have  in  place  three  accurate  price 
ceilings  for  each  of  a  number  of  regions. 

It  is  imperative  that  EIA  have  the  first 
round  of  ceilings  determined  and 
published  by  December  20, 1979. 

Further,  it  is  imperative  that  those 
established  ceilings  have  an  acceptably 
high  degree  of  accuracy.  Inaccuracy 
could  engender  load  loss  and  a 
burdensome  shifting  of  capital  costs  to 
residential  and  commercial  customers. 
Moreover,  the  shifted  load  would  place 
a  demand  on  fuel  oil  markets  this  winter 
that  could  have  undesirable 
consequences. 

EIA’s  task  would  be  greatly  eased  and 
the  likelihood  of  statistically  valid 
results  greatly  improved  if,  at  the  outset 
of  the  incremental  pricing  program,  it 
were  required  to  generate  only  one 
ceiling  per  region  instead  of  the  three 


that  would  be  required  urfder  the  three- 
tier  approach.  Abeyance  of  the  first  two 
tiers  until  November  1, 1980,  would 
resolve  any  uncertainty  about  the  ability 
of  EIA  to  implement  the  ceiling  system 
and  assure  that  the  ceiling  system  can 
be  administered  in  an  effective  way. 

V.  Environmental  Effects 

The  Environmental  Protection  Agency 
(EPA)  strongly  argued  against  the  three- 
tier  system  and  for  a  single  No.  6  ceiling. 
It  reasoned  that  a  three-tier  approach 
would  cause  industries  to  move  from 
“non-attainment"  areas  where  they  are 
legally  limited  to  using  low  sulfur  No.  6 
fuel  oil  to  “attainment”  areas  where 
they  would  be  permitted  to  use  high 
sulfur  No.  6  fuel  oil. 

The  basic  incentives  for  industry  to 
relocate  in  attainment  areas  are  the 
result  of  the  1977  Clean  Air  Act 
Amendments.  The  three-tier  approach 
would  only  have  an  inconsequential 
impact  in  comparison.  The  Commission 
doubts  any  Firms  could  decide  to  incur 
the  capital  cost  associated  with 
relocating  just  to  get  the  benefit  of  being 
legally  permitted  to  use  fuel  oil  with  a 
higher  sulfur  content  and,  thus,  to  get  a 
lower  gas  price.  The  same  benefit  could 
obviously  be  gotten  for  a  far  lower  price 
by  installing  emission  control 
equipment. 

EPA  further  argues  that  a  three-tier 
rather  than  single-tier  ceiling  could 
reduce  the  incentive  for  industries  to 
make  the  environmentally  advantageous 
move  from  oil  to  gas.  The  Commission 
believes  that  the  economic  incentive  to 
use  gas  would  remain  even  with  the 
three-tier  system.  However,  the 
proposed  period  of  exemption  would 
provide  an  opportunity  to  evaluate 
further  the  environmental  implications 
of  the  three-tier  approach  with  the 
benefit  of  having  the  incremental  pricing 
program  actually  in  place. 

VI.  Conclusion 

After  evaluating  the  considerations 
discussed  above,  it  is  the  Commission's 
conclusion  that  the  public  interest  would 
be  served  by  implementing  the  No.  6 
high  sulfur  ceiling  for  all  non-exempt 
natural  gas  consumers  at  this  time  and 
postponing  implementation  of  the  upper 
two  ceilings  until  November  1, 1980. 

This  period  of  abeyance  would  permit 
all  concerned  to  become  familiar  with 
the  working  of  the  incremental  pricing 
program  in  practice  as  well  as  theory. 
The  number  and  characteristics  of  the 
incrementally  priced  facilities  will 
become  clearer,  and  the  price 
relationships  among  the  various 
alternative  fuels  will  be  better 
understood.  Thus,  the  ability  to  analyze 
and  evaluate  the  amount  of  induced 


investment  in  No.  6  oil  burning 
capability  and  its  implications  for  the 
economic  interests  of  the  high  priority 
gas  consumers  as  well  as  consumers  of 
fuel  oil  will  be  much  improved  by  a 
period  of  upper  tier  abeyance?. 
Additionally,  implementation  of  an 
effective  incremental  pricing  program 
would  be  eased  if,  during  the  first  few 
months  of  the  program,  there  were  a 
single  price  ceiling  rather  than  three 
ceilings. 

Even  beyond  these  public  policy 
implications  are  broader  energy  policy 
implications  in  the  choice  between  a 
single  No.  6  ceiling  and  the  three-tier 
system.  These  were  articulated  by  the 
then  Secretary  of  Energy,  James  R. 
Schlesinger,  when  DOE  filed  comments 
which  were  accompanied  by  a  study  in 
this  proceeding.  Secretary  Schlesinger 
expressed  the  Department  of  Energy’s 
view  that  it  is  in  the  national  interest  for 
natural  gas  to  displace  imported  oil. 
Foreign  oil  is  the  marginal  source  of 
energy,  and  any  fuel  oil  that  is 
consumed  instead  of  natural  gas  comes 
from  the  foreign  barrel.  Additionally,  the 
Secretary  observed  that  the  nation's 
energy  resources  should  be  efficiently 
used.  He  noted  that  the  total  of  the 
wellhead  cost  of  natural  gas  plus 
variable  delivery  costs  is  currently 
below  the  cost  of  all  alternate  petroleum 
fuels  on  a  national  basis  and  is  likely  to 
remain  so  for  some  time.  Thus,  natural 
gas  should  be  used  to  displace  more 
costly  petroleum.  Based  on  these 
considerations,  Secretary  Schlesinger 
stated  that  the  Department's  preference 
would  be  to  have  the  ceiling  on 
incremental  pricing  set  at  the  level  of 
high  sulfur  No.  6  fuel  oil. 

Secretary  Schlesinger  went  on  to  say, 
however,  that,  in  the  Department’s  view, 
if  adoption  of  a  uniform  No.  6  ceiling 
decreased  the  surcharge  absorption 
capability  of  incrementally  priced 
facilities  so  must  that,  in  at  least  some 
cases,  the  reduction  from  the  No.  2  price 
level  would  offset  the  benefit  to  the  high 
priority  customer  of  avoiding  load  loss, 
then,  under  subsection  204(e)  of  the 
NGPA,  the  ceiling  should  not  be  reduced 
to  a  uniform  No.  6  level. 

The  Commission  agrees  that  the 
section  204  test  is  rather  specific  and  it 
would  not  be  appropriate  for  the 
Commission  to  base  a  decision  on  the 
several  wider  public  policy  concerns 
that  are  presented  to  it  in  this 
proceeding.  Yet,  the  Commission 
believes  that  is  must  be  cognizant  of 
such  concerns.  Moreover,  it  is  conscious 
that  section  206  of  the  NGPA  provides  a 
mechanism  for  it  to  bring  these  public 
policy  implications  before  the  Congress. 
Hence,  the  Commission  is  promulgating 
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this  temporary  exemption  rule  and 
transmitting  it  to  Congress  for  review. 

These  regulations  are  prescribed  as 
final  regulations  without  further 
opportunity  for  comment  because  they 
rest  upon  the  record  already  developed 
in  this  docket.  In  the  Notice  of  Proposed 
Rulemaking  in  this  docket,  parties  were 
invited  to  address  not  only  the  three-tier 
ceiling,  but  to  address  other  approaches 
including,  specifically,  a  one-tier  ceiling 
established  at  the  No.  6  level.  Hearings 
were  held  in  four  cities  across  the 
nation,  and  over  50  written  comments 
were  received.  To  have  further  hearings 
at  this  time  on  the  issue  of  whether  there 
should  be  a  three-tier  or  single-tier  No.  6 
ceiling  until  Novermber  1. 1980  would 
result  in  the  replication  of  an  already 
developed  and  ample  record. 

(The  Natural  Gas  Policy  Act  of  1978.  Pub.  L. 

96-621.  92  Stat.  3350. 15  U.S.C.  3301,  et  seq .) 

In  consideration  of  the  foregoing,  if 
neither  House  of  Congress  passes  a 
Resolution  of  Disapproval  of  the 
regulation  transmitted  to  it  in  this  order, 

Title  18  of  the  Code  of  Federal 
Regulations  is  amended  in  Part  282  to 

read  as  set  forth  below,  effective  ^ 

December  1, 1979. 

By  the  Commisssion. 

Lois  D.  Cashell, 

Acting  Secretary. 

1.  Section  282.402  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  282.402  Genera!  rule.  r 

★  ★  *  *  *  4 

(c)  Exemption.  For  any  month  during 
the  period  January  1, 1980  through 
October  31. 1980,  the  alternative  fuel 
price  ceiling  which  shall  be  applicable 
to  a  non-exempt  industrial  boiler  fuel 
facility  for  incremental  pricing  purposes 
shall  be  the  ceiling  which  has  been 
published  for  No.  6  high  sulfur  fuel  oil 
for  that  month  in  accordance  with 
§  282.404  for  the  incremental  pricing 
region  in  which  the  facility  is  located. 

Publication  of  ceilings  for  No.  2  fuel  oil 
and  No.  6  low  sulfur  fuel  oil  for  such 
period  may  be  omitted. 

[FR  Ooc  79-30758  Filed  10-3-79;  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  282 
(Docket  No.  RM79-48J 

Section  206(d)  Exemption  for  New 
Small  Boiler  Facilities  From  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978; 
Proposed  Rulemaking  and  Public 
Hearing 

agency:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  Proposed  Rulemaking 
and  Public  Hearing. 

summary:  The  Federal  Energy 
Regulatory  Commission  hereby 
proposes  to  promulgate  a  rule  to  enlarge 
the  class  of  small  boiler  facilities  that 
are  exempt  from  the  incremental  pricing 
program  under  Title  II  of  the  Natural 
Gas  Policy  Act  of  1978  (NGPA).  This 
proposed  rule  would  be  adopted  under 
the  authority  of  section  206(d)  of  the 
NGPA,  and  would  grant  an  exemption 
from  the  incremental  pricing  program  to 
those  industrial  boiler  fuel  facilites 
which  came  into  existence  after 
November  9, 1978,  or  which  come  into 
existence  at  some  time  in  the  future,  and 
which  have  a  total  capacity  of  300 
thousand  cubic  feet  (Mcf)  per  day  or 
less. 

DATES: 

Comments  by  October  29, 1979. 

Requests  to  speak  by  October  15, 1979. 
Hearing  date:  October  22, 1979. 

ADDRESS:  All  comments  and  requests  to 
speak  to:  Secretary,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N  E.,  Washingotn,  D.C. 
20426  (Reference  Docket  No.  RM79-48). 
Hearing  location:  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E..  Washington,  D.C. 
20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  K.  Christin,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E.,  Washington,  D.C. 
20426.  (202)  357-8033. 

Issued  September  28.  1979. 

I.  Background 

Title  II  of  the  Natural  Gas  Policy  Act 
of  1978  (NGPA)  (Pub.  L.  No.  95-621) 
requires  that  interstate  pipelines  and 
local  distributon  companies  pass 
through  certain  portions  of  their  natural 
gas  acquisition  costs  to  industrial  users 
in  the  form  of  surcharges.  These 


surcharges  may  not,  however,  raise  the 
price  of  gas  to  the  user  above  the  price 
of  fuel  oil  which  could  be  used  as  an 
alternative  to  natural  gas. 

The  incremental  pricing  program  is  to 
be  implemented  in  two  phases.  The  only 
faciltities  affected  during  the  first  phase 
will  be  those  large  industrial  facilities 
using  natural  gas  as  fuel  for  boilers. 

Title  II  requires  that  the  regulations 
implementing  this  first  phase  be 
promulgated  by  November  9, 1979.’ 

During  the  second  phase  of  the 
program,  incremental  pricing  may  be 
extended  to  a  broader  class  of  industrial 
users  than  those  affected  by  the  first 
stage.  The  NGPA  sets  May  9. 1980,  as 
the  date  for  the  regulations 
implementing  the  second  phase  and 
establishes  that  those  regulations  will 
be  subject  to  Congressional  review  and 
possible  disapproval  by  either  House. 

Subsections  206  (a),  (b),  and  (c)  of  the 
NGPA  provide  that  small  industrial 
boiler  fuel  facilities  in  existence  on 
November  9, 1978,  agricultural  users, 
schools,  hospitals,  and  certain  other 
facilities  shall  be  exempt  from 
incremental  pricing.  .In  addition,  to  the 
extent  provided  by  the  Commission  by 
rule,  the  use  of  natural  gas  as  a  boiler 
fuel  by  any  qualifying  cogeneration 
facility  (which  meets  the  requirements 
prescribed  by  the  Commission  pursuant 
to  section  201  of  the  Public  Utility 
Regulatory  Policies  Act  of  1978)  shall  be 
exempt  from  incremental  pricing. 

Subsection  206(a)  of  the  NGPA 
requires  the  Commission  to  grant  an 
interim  exemption  from  incremental 
pricing  to  any  industrial  boiler  fuel 
facility  which  was  in  existence  on 
November  9, 1978,  and  which  used  no 
more  than  an  average  of  300  Mcf  per  day 
for  any  month  in  a  base  period 
determined  appropriate  by  the 
Commission.  The  Commission,  in  the 
regulations  relating  to  this  interim 
exemption  in  Docket  No.  RM79-14,  has 
adopted  1977  as  the  base  period.  Section 
206  also  sets  May  9, 1980,  as  the  date  for 
the  permanent  rule  which  will  contain 
certain  statutorily  prescribed 
refinements  of  the  interim  rule. 

Under  subsection  206(d)  of  the  NGPA, 
the  Commission  may,  by  rule  or  order, 
exempt  other  individual  industrial 
facilities  or  categories  of  such  facilities 
from  the  incremental  pricing  program. 
Rules  proposing  such  exemptions  must 
be  submitted  to  the  Congress  for  its 
review  prior  to  taking  effect. 

In  the  Notice  of  Proposed  Rulemaking 
in  Docket  No.  RM79-14,  issued  on  June 
5, 1979  (44  FR  33099,  June  8. 1979),  the 
Commission  announced  that  it  would 

’These  regulations  are  contained  in  two  dockets. 
Docket  Nos.  R.M79-14  and  RM79-21. 


issue  a  Notice  of  Proposed  Rulemaking 
in  Docket  No.  RM79-48  regarding  a  new 
small  boiler  exemption  under  subsection 
206(d)  of  the  NGPA  for  "new”  small 
boilers — i.e..  small  boilers  constructed 
since  November  9, 1978.  This  was 
discussed  at  page  12  of  the  June  5th 
Notice  (pp.  33100-33101  in  the  Federal 
Register).  This  Notice  of  Proposed 
Rulemaking  and  Public  Hearing  is  the 
one  referred  to  in  the  June  5th  Notice. 

The  regulations  in  this  docket  would 
exempt  from  incremental  pricing  the  gas 
used  to  small  boiler  facilities  which 
came  into  existence  after  November  9. 
1978,  including  those  which  come  into 
existence  at  some  time  in  the  future. 
These  facilities  would  be  referred  to  as 
"new"  facilities. 

By  its  terms,  the  NGPA  grants  an 
exemption  only  to  those  “small”  boiler 
facilties  which  were  in  existence  on 
November  9, 1978,  the  date  of  enactment 
(“existing”  facilities).  Both  the  statute 
and  the  legislative  history  are  silenbas 
to  the  reason  why  an  exemption  from 
the  incremental  pricing  program  was 
granted  only  to  existing  small  boiler 
facilities  and  not  to  pew  small  boiler 
facilities.  The  Commission  believes  that, 
for  purposes  of  implementing  the 
incremental  pricing  program,  it  would  be 
inconsistent  and  inequitable  to 
distinguish  between  small  facilities 
which  were  in  existence  on  November  9, 
1978  and  those  which  came  into 
existence  after  November  9, 1978. 
Therefore,  the  Commission  proposes  to 
enlarge  the  class  of  exempt  small  boiler 
facilities  to  include  new  small  boiler 
facilities. 

Since  the  regulations  below  are  being 
proposed  pursuant  to  subsection  206(d) 
of  the  NGPA,  if  they  are  adopted  by  the 
Commission  as  a  final  rule,  they  will  be 
submitted  to  the  Congress  for  review 
prior  to  taking  effect.  After  the 
regulations  are  submitted  to  each  House 
of  Congress,  they  may  take  effect 
following  30  days  of  continuous  session 
of  Congress  (as  set  forth  in  subsection 
507(b)  of  the  NGPA)  unless  either  House 
adopts  a  resolution  of  disapproval 
within  that  30  day  period. 

II.  Discussion 

A.  Regulations  Proposed 

The  effect  of  the  proposed  rule  below, 
if  adopted  as  a  final  rule,  would  be  to 
enlarge  the  class  of  small  boiler 
facilities  which  are  exempt  from  the 
incremental  pricing  program.  For  this 
reason,  the  Commission  proposes  to  use 
300  thousand  cubic  feet  (Mcf)  as  the 
threshold  for  determining  “small”,  which 
is  the  same  threshold  required  by 
section  206(a)(1)  for  the  interim  statutory 
exemption  for  existing  small  boiler 
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facilities.  Thus,  a  new  facility  which  has 
a  total  capacity  of  300  Mcf  per  day  or 
less  would  be  eligible  for  an  exemption 
from  the  incremental  pricing  program. 

Furthermore,  the  proposed  regulations 
contain  a  provision  which  would  require 
that,  in  the  event  the  300  Mcf  threshold 
is  lowered  when  the  permanent 
exemption  for  existing  small  boilers 
becomes  effective,  the  threshold  for  the 
exemption  for  new  small  boiler  facilities 
proposed  in  this  docket  would  also  be 
lowered. 

Section  206(a)(2)  of  the  NGPA  requires 
that,  in  the  permanent  exemption  for 
existing  small  boiler  facilities,  the 
Commission  shall  lower  the  300  Mcf 
threshold  if  necessary  to  assure  that  the 
use  of  natural  gas  in  1977  by  exempt 
existing  small  industrial  boiler  fuel 
facilities  did  not  exceed  5  percent  of  the 
total  volume  of  natural  gas  that  was, 
transported  in  interstate  pipelines  and 
used  as  a  boiler  fuel  in  1977. 

B.  Method  for  Determining  Size  of  a 
Boiler  Facility. 

The  most  significant  question  that 
must  be  addressed  in  proposing  to 
enlarge  the  class  of  small  boiler 
facilities  eligible  for  exemption  from  the 
incremental  pricing  program  is  how  to 
determine  the  size  of  such  facilities.  The 
statutory  exemption  for  existing  small 
boiler  facilities  is  calculated  on  a  base 
period  usage  approach. 

In  determining  how  to  evaluate  the 
size  of  a  boiler  facility,  no  method  is  free 
of  difficulties.  The  most  obvious 
approach  would  be  the  use  of  some 
reference  period  for  measuring  actual 
gas  consumption.  However,  under  any 
such  “base  period"  approach,  the 
selection  of  an  appropriate  base  period 
is  an  immediate  problem.  Since,  by. 
definition,  a  new  facility  would  be  one 
which  has  come  into  existence  since 
November  9, 1978,  the  class  of  boilers 
which  would  have  a  full  year  during 
which  gas  consumption  could  be 
measured  would  be  very  small.  Use  of 
less  than  a  full  year  as  a  base  period 
might  result  in  distortions  due  to  the 
seasonal  availability  of  gas  on  many 
systems  and  seasonal  patterns  of  usage. 

Use  of  a  fixed  based  period  would 
also  be  inadequate  for  determining  the 
status  of  facilities  coming  into  existence 
during  the  base  period  or  at  some  point 
in  the  future.  On  the  other  hand,  if  the 
problem  were  addressed  through  use  of 
a  “rolling”  base  period,  the  owner  of  a 
new  facility  would  not  be  able  to 
ascertain  the  status  of  the  facility  until 
after  some  interval  of  time  had  elapsed. 

A  fixed  based  period  approach  could 
also  provide  an  incentive  to  circumvent 
the  intent  of  the  new  small  boiler 
exemption.  One  manner  of 


circumvention  we  foresee  would  be  to 
hold  the  gas  consumption  of  a  larger 
than  300  Mcf  facility  at  or  below  300  Mcf 
per  day  for  the  duration  of  the  reference 
period.  Only  a  burdensome  system  of 
continuous  monitoring  would  suffice  to 
close  this  loophole. 

Moreover,  any  base  period  approach, 
no  matter  how  carefully  constructed  and 
monitored,  could  be  circumvented  to 
some  degree.  A  large  new  boiler  facility 
could  find  it  economically  attractive  to 
burn  exactly  300  Mcf  of  gas  per  day  and 
satisfy  the  remaining  fuel  requirements 
with  oil.  Thus,  a  perverse  fuel  use 
pattern  would  result  from  the  base 
period  regulation.  Economic  waste 
would  be  highly  likely. 

The  alternative  to  one  of  the  base 
period  approaches  which  the 
Commission  believes  has  the  greatest 
probability  of  success  is  to  determine 
the  size  of  a  boiler  facility  by  looking  to 
its  capacity.  One  problem  with  this 
approach,  however,  is  developing  a  rule 
for  relating  boiler  capacity  to  fuel  use.  A 
small  boiler  which  operates  around  the 
clock  may  consume  more  gas  than  a 
larger  boiler  which  operates 
intermittently. 

Since  a  boiler's  firing  rate  (nameplate 
rating)  is  stated  in  terms  of  MMBtu 
(million  British  thermal  units)  per  hour 
or  Mcf  per  hour,  we  have  determined  to 
make  some  assumptions  about  the 
fraction  of  rated  capacity  actually 
utilized  and  the  number  of  hours  a  boiler 
is  fired  per  day.  The  first  assumption 
would  appear  to  be  best  met  by 
assuming  that  a  boiler  is  operated  at 
rated  capacity.  Although  some  boilers 
could  be  operated  at  a  rate  above  or 
below  the  nameplate  rating,  the 
Commission  believes  that  nameplate 
rating  is  the  most  objective,  verifiable, 
administratively  feasible  standard  to 
use  in  determining  a  boiler's  capability. 

The  second  assumption,  regarding  the 
number  of  operating  hours  per  day,  is 
more  problematic.  A  three  shift  per  day 
operation  would  be  a  conservative 
assumption  in  that  no  facilities  so 
evaluated  and  fund  exempt  by  reason  of 
small  size  could  in  fact  be  using  more 
than  300  Mcf  per  day  (except  by 
exceeding  the  rated  capacity  of  the 
boiler).  Since  not  all  boilers  are  run  for 
three  shifts  every  day,  the  “24  hour  per 
day”  assumption  might  result  in  many 
boiler  facilities  which  actually  consume 
much  less  than  300  Mcf  per  day  being 
subject  to  the  incremental  pricing 
program. 

Furthermore,  to  assume  a  one  shift  per 
day  operation  would  probably  also  be 
inappropriate.  Generally,  it  is 
considered  inefficient  to  run  a  boiler  for 
only  8  hours  per  day.  The  Commission 
therefore  proposes  a  16  hour  period  as  a 


reasonable  middle  ground  for 
determining  a  boiler’s  capacity.  In  effect, 
this  approach  assumes  dual  shift 
operation. 

For  boilers  whose  nameplate  rating  is 
stated  in  terms  of  Mcf  per  hour,  we 
propose  to  multiply  the  rating  by  16 
hours  per  day  in  order  to  calculate  the 
boiler's  capacity.  For  boilers  rated  in 
terms  of  MMBtu  per  hour,  we  propose  to 
convert  the  rating  to  Mcf  per  hour 
(based  on  a  conversion  factor  of  one 
MMBtu  to  one  Mcf)  before 
multiplication  by  16. 

For  a  facility  with  multiple  boilers,  the 
total  capacity  of  the  facility  would  be 
the  sum  of  the  capacities  of  all  boilers 
within  the  facility  which  have  the 
capability  to  burn  natural  gas.  Any  new 
facility  with  a  total  capacity  which  is 
the  lesser  of:  (1)  no  more  than  300  Mcf 
per  day:  or  (2)  no  more  than  such  other 
volume  of  natural  gas  determined  by  the 
Commission  in  atcordance  with  section 
206(a)(2)(B)(ii)  of  the  NGPA  would  be 
eligible  for  an  exemption  from  the 
incremental  pricing  program. 

C.  Obtaining  the  Exemption.  We  are 
proposing  that  a  facility  would  obtain  an 
exemption  by  filing  an  affidavit.  The 
exemption  would  be  effective  until  such 
time  as  the  facility  modified  any  of  its 
boilers  if  the  modification  resulted  in  a 
change  in  a  boiler’s  capacity,  or  until  the 
facility  was  expanded  by  the  addition  of 
one  or  more  boilers  with  gas  fired 
capability.  At  such  a  time,  the  facility 
would  be  required  to  notify  the 
Commission  and  its  natural  gas  supplier 
of  these  changes,  and  the  facility’s 
continued  eligibility  for  an  exemption 
from  the  incremental  pricing  program 
would  be  determined.  A  copy  of  the 
Affidavit  we  propose  to  utilize  is 
attached  hereto. 

III.  Summary  of  The  Proposed  Rule 

The  proposed  regulation  would  add 
new  §  §  282.210  and  282.211  for  new 
small  boiler  exemptions  to  Part  282  of 
the  Commission’s  regulations. 

The  new  §  282.210  would  exempt 
small  boiler  facilities  which  came  into 
existence  after  November  9, 1978.  or 
which  come  into  existence  at  some  time 
in  the  future.  For  a  facility  which  has 
more  than  one  boiler  with  gas  fired 
capability,  the  facility’s  total  capacity 
would  be  the  sum  of  the  capacities  for 
each  boiler  which  has  the  capability  to 
burn  natural  gas.  The  size  of  a  facility 
would  be  determined  by  adding  the 
nameplate  rated  capacity  for  all  boilers 
within  a  facility  which  have  the 
capability  to  use  natural  gas.  For  a 
boiler  rated  in  terms  of  Mcf  per  hour,  the 
boiler's  capacity  would  be  obtained  by 
multiplying  the  rating  by  16.  If  a  boiler  is 
rated  in  terms  of  MMBtu  per  hour. 
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before  being  multiplied  by  16,  the  rating 
would  first  be  converted  to  Mcf  per  hour 
using  a  conversion  factor  of  one  Mcf  per 
one  MMBtu. 

Any  facility  with  a  rated  capacity  of 
no  more  than  300  Mcf  per  day  would  be 
granted  an  exemption  from  the 
incremental  pricing  program.  The  300 
Mcf  figure  would  be  used  until  such  time 
as  the  permanent  exemption  for  existing 
small  boiler  facilities  becomes  effective. 
At  that  time,  the  number  that  would  be 
used  as  the  threshold  for  the  permanent 
exemption  would  also  be  used  for 
determining  exemptions  for  new  small 
boiler  facilities  under  §  282.210  of  the 
regulations. 

The  new  §  282.211  would  describe  the 
procedures  that  must  be  followed  in 
order  to  obtain  a  new  small  boiler 
exemption.  Suppliers  would  be  obligated 
to  notify  the  facilities  which  might  be 
exempt  and  to  mail  affidavits  for  new 
small  boiler  facility  exemptions  to  those 
facilities  which  request  them.  The  other 
requirements  for  filing  and  processing 
affidavits  adopted  in  Docket  No.  RM79- 
14  would  be  used  for  the  exemptions 
proposed  in  this  rule. 

The  affidavit  that  would  be  filed  in 
order  to  obtain  an  exemption  would 
contain  one  question,  which,  if 
answered  affirmatively,  would  result  in 
an  exemption  for  new  small  boiler 
facilities. 

IV.  Comments  Requested 

The  Commission  requests  comments 
on  all  aspects  of  the  proposed 
regulations  set  forth  below.  The 
Commission  particularly  invites 
comments  on  the  issues  identified  above 
and  on  approaches  to  those  issues  other 
than  the  ones  reflected  in  the  regulations 
below. 

In  addition,  the  Commission  is 
concerned  that,  if  this  proposal  is 
adopted  as  a  final  rule,  it  may  provide 
an  incentive  for  the  construction  of 
small  boiler  facilities  instead  of  the 
expansion  of  existing  facilities.  Or,  the 
rule  might  provide  an  incentive  for  the 
addition  of  non-gas  burning  boilers  to 
increase  the  facility’s  capability. 
Comments  are,  therefore,  requested  on 
these  potential  problems.  Comments  are 
especially  requested  on  the  economic 
feasibility  of:  (1)  expanding  a  facility  by 
the  addition  of  non-gas  burning  boilers 
in  order  for  the  facility  to  retain  its 
exemption:  or  (2)  modifying  a  facility  by 
reducing  its  total  capacity  to  burn 
natural  gas  as  a  boiler  fuel  in  order  to 
gain  an  exemption  from  the  incremental 
pricing  program. 

V.  Comment  Procedures 

A.  Written  Comments.  Interested 
persons  are  invited  to  submit  written 


comments,  data,  views,  or  arguments 
with  respect  to  this  proposal.  Comments 
should  be  submitted  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426  and  should 
reference  Docket  No.  RM79-48.  An 
original  and  14  copies  should  be  filed. 

All  comments  received  prior  to  4:30  p.m. 
EST,  October  29. 1979,  will  be 
considered  by  the  Commission  prior  to 
promulgation  of  final  regulations.  All 
written  submissions  will  be  placed  in 
the  public  file  which  has  been 
established  in  this  docket  and  which  is 
available  for  public  inspection  in  the 
Commission’s  Office  of  Public 
Information,  Room  1000,  825  North 
Capitol  Street,  N.E.,  Washington,  D.C. 
20426,  during  Tegular  business  hours. 

B.  Public  Hearing.  A  public  hearing  on 
this  proposed  rule  will  be  held  on 
October  22, 1979,  beginning  at  10:  a.m. 
E.D.T.  at  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426.  The  exact 
location  will  be  posted  at  the 
Commission  on  the  morning  of  the 
hearing.  Interested  persons  may  also 
obtain  this  information  by  calling  the 
Office  of  the  Secretary  of  the 
Commission. 

Requests  to  participate  in  the  hearing 
should  be  directed  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  no  later  than 
seven  days  prior  to  the  hearing. 

Requests  should  reference  Docket  No. 
RM79-48,  and  should  indicate  the 
amount  of  time  required  for  the  oral 
presentation,  and  the  telephone  number 
at  which  the  person  making  the 
presentation  can  be  reached.  Persons 
participating  in  the  public  hearing 
should,  if  possible,  bring  50  copies  of 
their  testimony  to  the  hearing.  A  list  of 
the  participants  in  the  hearing  will  be 
available  in  the  Commission’s  Office  of 
Public  Information  three  days  before  the 
hearing  and  will  be  available  at  the  site 
of  the  hearing  on  the  morning  it  is 
convened. 

The  hearing  will  not  be  of  a  judicial  or 
evidentiary  type.  There  will  be  no  cross- 
examination  of  persons  presenting 
statements.  However,  the  panel  may 
question  such  persons  and  any 
interested  person  may  submit  questions 
to  the  presiding- officer  to  be  asked  of 
persons  making  statements.  The 
presiding  officer  will  determine  whether 
the  question  is  relevant  and  whether  the 
time  limitations  permit  it  to  be 
presented.  Any  further  procedural  rules 
will  be  announced  by  the  presiding 
officer  at  the  hearing.  Transcripts  of  the 
hearing  will  be  available  in  the  public 


file  for  this  proceeding,  Docket  No. 
RM78-48,  in  the  Commission's  Office  of 
Public  Information, 

(Natural  Gas  Policy  Act  of  1978.  Pub.  L.  No. 
95-621,  92  Stat.  3350, 15  U.S.C.  3301.  et  seq.  ) 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  282 
of  Subchapter  I.  Chapter  1,  Title  18. 

Code  of  Federal  Regulations,  as  set  forth 
below. 

By  Direction  of  the  Commission. 

Lois  B.  Cashell, 

Acting  Secretary. 

1.  Part  282  is  amended  by  adding  new 
§§  282.210  and  282.211  to  read  as 
follows: 

§  282.210  Exemptions  for  new  small 
boilers  under  section  206(d). 

(a)  General  Rule.  Natural  gas  used  for 
boiler  fuel  in  a  new  small  industrial 
boiler  fuel  facility  shall  be  exempt  from 
incremental  pricing  under  this  part. 

(b)  Definition.  For  purposes  of  this 
section,  a  “new  small  industrial  boiler 
fuel  facility”  is  a  facility  which: 

(1)  came  into  existence  after 
November  9, 1978;  and 

(2)  has  total  capacity,  as  determined 
in  accordance  with  paragraph  (c)  of  this 
section,  which  is  no  more  than  the  lesser 
of:  (i)  300  Mcf;  or  (ii)  the  volume  of 
natural  gas  determined  by  the 
Commission  in  accordance  with  section 
206(a)(2)(B)(ii)  of  the  NGPA. 

(c)  Capacity.  (1)  Definition.  The 
capacity  of  a  boiler  which  has  the 
capability  to  burn  natural  gas  is  the 
volume  of  natural  gas,  stated  in  Mcf, 
which  would  be  consumed  if  the  boiler 
were  operated  at  nameplate  rated 
capacity  for  a  continuous  16  hour  period. 

(2)  Rating  in  terms  of  MMBtu.  For 
purposes  of  this  section,  the  capacity  of 
a  boiler  whose  nameplate  rated  capacity 
is  stated  in  terms  of  MMBtu  per  hour 
shall  be  obtained  by  converting  the 
MMBtu  rating  to  an  Mcf  equivalent.  This 
conversion  shall  be  based  on  a 
conversion  factor  of  one  MMBtu  to  one 
Mcf. 

(3)  Total  Capacity  of  a  facility.  The 
total  capacity  of  an  industrial  boiler  fuel 
facility  shall  be  the  sum  of  the 
capacities  of  all  boilers  within  the 
facility  which  have  the  capability  to 
bum  natural  gas. 

$  282.21 1  Obtaining  an  exemption  for  a 
new  small  boiler  facility. 

(a)  General.  This  section  establishes 
procedures  by  which  owners  or 
operators  of  new  small  industrial  boiler 
fuel  facilities  may  obtain  an  exemption 
for  natural  gas  used  in  such  facilities. 

(b)  Exemption  by  affidavit.  (1) 
Commission  to  provide  exemption 
affidavits.  As  of  (the  effective  date  of 
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this  section),  new  small  boiler 
exemption  affidavits  as  described  in 
paragraph  (b)(3)  of  this  section  will  be 
available  to  natural  gas  suppliers  for 
purposes  of  paragraph  (b)(2)  of  this 
section  and  to  any  other  interested 
person  upon  request  from  the  Office  of 
Public  Information,  Federal  Energy 
Regulatory  Commission.  Room  1000,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426. 

(2)  Availability  of  exemption 
affidavits  from  natural  gas  suppliers,  (i) 
Natural  gas  suppliers  shall  notify 
facilities  which  may  be  eligible  for  an 
exemption  under  §  282.210  and  shall 
mail  a  new  small  boiler  exemption 
affidavit  to  those  facilities  which 
request  one. 

(ii)  Natural  gas  suppliers  shall  make 
new  small  boiler  exemption  affidavits 
available  at  their  principal  place  of 
business  on  an  ongoing  basis  during 
regular  business  hours. 

(3)  Contents  of  exemption  affidavit. 
The  new  small  boiler  exemption 
affidavit  will  provide  the  owner  or 
operator  of  an  industrial  boiler  fuel 
facility  with  an  opportunity  to  respond 
to  the  following  question:  Did  your 
facility  come  into  existence  after 
November  9. 1978,  and  does  the  facility, 
on  the  basis  of  records,  documents,  or 
data  in  the  customer’s  posssesion,  have 
a  total  capacity  which  is  no  more  than 
300  Mcf  per  day? 

Appendix  A 

Note. — This  appendix  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Federal  Energy  Regulatory  Commission, 
Washington,  O.C. 

Exemption  From  Incremental  Pricing  for  the 
Use  of  Natural  Gas  in  New  Small  Boiler  Fuel 
Facilities 

Docket  No.  RM79-48 

Participation  is  Voluntary.  Copies  of 
executed  exemption  affidavits  filed  with  the 
Commission  shall  be  available  through  the 
Office  of  Public  Information.  Room  1000.  825 
North  Capitol  Street,  NE.,  Washington,  D.C. 
20426. 

Please  Read  Before  Completing  This  Affidavit 

Purpose 

The  Natural  Gas  Policy  Act  of  1978  (NCPA) 
provides  that  natural  gas  used  as  boiler  fuel 
by  any  industrial  boiler  fuel  facility  will  be 
subject  to  incremental  pricing  surcharges 
unless  exempted.  The  statute  provides  for 
certain  exemptions  from  these  incremental 
pricing  surcharges.  The  affidavit  entitled 
"Exemptions  From  Incremental  Pricing  for 
Certain  Categories  of  Industrial  Boiler  Fuel 
Use  of  Natural  Gas"  serves  the  purpose  of 
identifying  those  uses  of  natural  gas  that  are 
entitled  to  a  full  or  partial  statutory 
exemption 

In  addition,  the  statute  provides  that  the 
Federal  Energy  Regulatory  Commission  has 


the  discretion  to  propose  other  exemptions 
from  the  incremental  pricing  program.  The 
Commission  has  issued  a  rule  which  provides 
that  new  small  industrial  boiler  fuel  facilities 
which  have  come  into  existence  since 
November  9, 1978,  are  eligible  for  an 
exemption  from  incremental  pricing.  This 
affidavit  serves  the  purpose  of  identifying 
those  “new"  small  boiler  facilities  which  are 
entitled  to  an  exemption  from  incremental 
pricing  surcharges. 

Notice 

If  you  do  not  complete  and  return  this 
affidavit  or  the  affidavit  entitled  “Exemptions 
From  Incremental  Pricing  for  Certain 
Categories  of  Industrial  Boiler  Fuel  Use  of 
Natural  Gas,"  setting  forth  your  claim  to  an 
exemption  ALL  gas  sold  to  your  facility  will 
be  subject  to  incremental  pricing  surcharges. 
Additionally,  if  circumstances  or  ownership 
change,  you  should  immediately  notify  your 
natural  gas  supplier(s)  of  the  change  so  that 
the  correct  amount  of  surcharge  may  be 
calculated  as  to  your  gas  use  or.  if  needed, 
you  may  complete  a  new  exemption  affidqpit 
to  obtain  a  new  or  changed  exemption  from 
the  incremental  pricing  surcharges.  Failure  to 
report  changes  can  subject  your  facility  to 
civil  penalties  of  appropriate  amounts  under 
Section  504  of  the  Natural  Gas  Policy  Act  of 
1978. 

General  Instructions 

If  you  claim  an  exemption  from 
incremental  pricing  surcharges  for  the  gas 
used  by  your  facility  which  has  been 
identified  by  your  natural  gas  supplier  as  a 
potentially  non-exempt  industrial  boiler  fuel 
facility,  this  affidavit  should  be  completed 
and  signed,  under  oath,  by  a  responsible 
official  associated  with  the  facility.  A 
separate  affidavit  must  be  Bled  for  each 
facility  for  which  an  exemption  from 
incremental  pricing  surcharges  is  claimed. 

The  original  and  five  copies  of  this 
affidavit  should  be  submitted  to:  Federal 
Energy  Regulatory  Commission.  825  North 
Capitol  Street,  NE.,  Washington.  D.C.  20426. 

Also,  one  copy  must  be  submitted  to  your 
natural  gas  supplier.  Additionally,  each 
industrial  facility  shall  retain  such  records, 
documents  and  data  which  formed  the  basis 
for  the  exemption  claimed  on  this  afBdavit. 
Definitions  which  may  be  helpful  in 
completing  this  affidavit  are  provided  below. 

If  you  have  any  questions  concerning  this 
affidavit,  contact  Ms.  Alice  Fernandez  on 
(202)  275—4406. 

Definitions 

(1)  “Natural  gas  supplier"  means  an 
interstate  pipeline  or  a  local  distribution 
company. 

(2) *  'Local  distribution  company”  means 
any  person  other  than  an  interstate  pipeline 
that  receives  gas  directly  or  indirectly  from 
an  interstate  pipeline  and  which  is  engaged 
in  sale  of  natural  gas  for  resale  or  for  ultimate 
consumption.  A  person  is  not  considered  as 
having  received  gas  directly  or  indirectly 
from  an  interstate  pipeline  if  the  only  service 
performed  by  an  interstate  pipeline  for  the 
purchaser  is  a  transportation  service. 

(3)  "Boiler  fuel  use"  means  the  use  of  any 
fuel  for  the  generation  of  steam  or  electricity. 


(4)  "Facility"  means  all  buildings  and 
equipment  located  at  the  same  geographic 
site  which  are  commonly  considered  to  be 
part  of  one  plant,  mill  refinery,  or  other 
industrial  complex. 

(5)  "Industrial  facility"  means  any  facility 
engaged  primarily  in  the  extraction  or 
processing  of  raw  materials,  or  in  the 
processing  or  changing  of  raw  or  unfinished 
materials  into  another  form  or  product. 

(6)  "Non-exempt  industrial  boiler  fuel 
facility"  means  any  industrial  boiler  fuel 
facility  other  than  any  such  facility  which  has 
been  exempted  from  the  incremental  pricing 
program  in  accordance  with  Part  282  of  the 
Commission's  rules  and  regulations. 

(7)  "Capacity”  means,  as  to  a  boiler  which 
has  the  capability  to  bum  natural  gas,  the 
volume  of  natural  gas.  stated  in  Mcf,  which 
would  be  consumed  if  the  boiler  were 
operated  at  nameplate  rated  capacity  for  a 
continuous  16  hour  period.  The  capacity  of  a 
boiler  whose  nameplate  rated  capacity  is 
stated  in  terms  of  MMBtu  per  hour  shall  be 
obtained  by  converting  the  MMBtu  rating  to 
an  Mcf  equivalent.  This  conversion  shall  be 
based  on  a  conversion  factor  of  one  MMBtu 
to  one  Mcf. 

(8)  ‘Total  capacity  of  a  facility”  is  the  sum 
of  the  capacities  of  all  boilers  within  an 
industrial  boiler  fuel  facility  which  have  the 
capability  to  bum  natural  gas. 

1.0  Name  of  Company  or  Organization: - 

***** 

2.0  Name  of  Facility:  - 

***** 

3.0  Address:  Number - Street - 


City/Town  County  State 

Zip  Code 

***** 

4.0  Name  of  Natural  Gas  Supplier - 

5.0  Did  your  facility  come  into  existence  after 
November  9, 1978,  and  does  your  facility, 
on  the  basis  of  records,  documents  or 
data  in  your  possession,  have  a  total 
capacity,  as  defined  in  the  “Definitions" 
of  this  affidavit,  which  is  no  more  than 
300  Mcf  per  day? 

(a)  □  Yes  .  .  .  Sign  and  return  affidavit 

(b)  □  No  .  .  .  Do  not  return  affidavit 

Dated: - 

Person  completing  this  affidavit: 

Name - 

Title  - 

Phone  Number - - - 

Subscribed  and  sworn  to  before  me  this 

- day  of - 

Notary  Public - . 

|FR  Doc  79-30759  Filed  10-3-79;  8:45  um| 
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ACTION:  Notice  of  Intent  not  to  Establish 
a  Rulemaking  Proceeding. 

summary:  In  the  Notcie  of  Proposed 
Rulemaking  issued  in  Docket  No.  RM79- 
14.  Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978  (June  5, 
1979  (44  FR  33099.  June  8, 1979)),  the 
Federal  Energy  Regulatory  Commission 
(Commission)  announced  the  opening  of 
a  docket  to  receive  comments  on 
whether  a  rulemaking  proceeding  should 
be  established  with  respect  to  an 
exemption  from  incremental  pricing  for 
load-balancing  facilities  which  have  the 
capability  to  burn  coal.  Based  upon  a 
review  of  the  comments,  the 
Commission  has  determined  not  to 
institute  a  rulemaking  proceeding  in  this 
matter.  Thus,  the  Commission  hereby 
gives  notice  that  Docket  No.  RM79-45  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  K.  Christin,  Office  of  the 
General  Counsel,  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street,  N.E,  Washington,  D.C. 
20426,  (202)  357-8033. 

Issued:  September  28, 1979. 

I.  Background 

In  the  Notice  of  Proposed  Rulemaking 
issued  in  Docket  No.  RM79-14, 
Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978  (June  5, 
1979  (44  FR  33099,  June  8, 1979)),  the 
Federal  Energy  Regulatory  Commission 
(Commission)  announced  the  opening  of 
a  docket  to  receive  comments  on 
whether  a  rulemaking  proceeding  should 
be  established  with  the  respect  to  an 
exemption  from  incremental  pricing  for 
load-balancing  facilities  which  have  the 
capability  to  burn  coal.  Such  an 
exemption  was  discussed  at  pp.  11-16  of 
the  June  5th  Notice  (pp.  33100-33101  in 
the  Federal  Register). 

On  July  3, 1979  a  Notice  of 
Opportunity  to  Comment  on  Whether  a 
Rulemaking  Proceeding  Should  be 
Established  (44  FR  40898,  July  13, 1979) 
was  issued  for  the  purpose  of  providing 
further  public  notice  of  the 
announcement  which  was  included  in 
the  Docket  No.  RM79-14  Notice  of 
Proposed  Rulemaking.  Comments  were 
due  no  later  than  August  1, 1979. 

Fourteen  comments  were  received  in 
this  docket.  A  list  of  those  commenting 
is  attached  to  this  notice  as  an 
Appendix.  Based  upon  a  review  of  these 
comments  and  its  own  analysis,  the 
Commission  has  determined  not  to 
institute  a  rulemaking  proceeding  in  this 
matter.  Thus,  the  Commission  hereby 
gives  notice  that  no  rulemaking 


proceeding  will  be  established  and 
Docket  No.  RM79-45  is  terminated. 

II.  Discussion 

Nine  of  the  fourteen  comments 
received  in  this  docket  requested  the 
institution  of  a  rulemaking  proceeding  to 
exempt  from  the  incremental  pricing 
program  all  load-balancing  facilities 
which  have  the  capability  to  bum  coal. 
Five  of  these  comments  expressed 
concern  that,  if  load-balancing  facilities 
which  have  the  capability  to  bum  coal 
are  subject  to  incremental  pricing,  there 
will  be  a  potential  for  those  facilities  to 
shift  from  the  use  of  gas  to  the  use  of 
coal. 

The  commenters  argued  that  raising 
the  price  of  gas  to  a  price,  at  a  minimum, 
proximate  to  the  price  of  No.  6  fuel  oil 
would  make  it  economically  impractical 
for  load-balancing  facilities  to  continue 
to  burn  gas  because  the  price  of  coal  is 
already  much  lower  than  the  price  of 
No.  6  fuel  oil.  If  substantial  switching 
were  to  occur,  the  result  could  be  higher 
prices  to  high  priority  customers 
because  there  would  be  fewer  industrial 
users  to  share  the  fixed  costs  of 
operating  a  pipeline  system.  The 
counter-balancing  argument  to  this  point 
is,  of  course,  that  an  exemption  for  load¬ 
balancing  facilities  which  have  the 
capability  to  bum  coal  would  quite 
probably  result  in  higher  prices  to  high 
priority  customers  because  the  costs 
which  could  not  be  passed  through  by 
way  of  incremental  pricing  surcharges 
would  then  be  passed  on  to  high  priority 
users. 

It  has  not  been  established  that  a 
substantial  amount  of  load-shifting  will 
occur  if  facilities  with  coal-burning 
capability  are  subject  to  incremental 
pricing.  Although  the  commenters  were 
concerned  about  the  potential  for  load- 
shifting,  none  of  the  comments 
attempted  to  estimate  either  the  number 
of  facilities  that  may  be  expected  to 
switch  to  coal  for  use  as  a  boiler  fuel  or 
the  amount  of  gas  sales  that  would  be 
lost  if  these  load-balancing  facilities 
were  not  exempt  from  incremental 
pricing. 

In  addition,  the  characteristics  and 
effects  of  load-balancing  on  rate 
structures  vary  from  system  to  system. 
The  American  Gas  Association 
emphasized  that  load-balancing  is  not  a 
concept  susceptible  to  uniform  national 
treatment  It  is  possible  that  the  benefits 
of  some  load-balancing  sales  may 
diminish  for  certain  distribution 
companies  if  there  is  no  exemption  from 
incremental  pricing  for  such  sales.  That 
possiblity,  however,  does  not  justify  a 
blanket  exemption  for  all  load-balancing 
facilities  which  have  the  capability  to 
bum  coal. 


The  Commission's  primary  reason  for 
not  granting  a  blanket  exemption  for 
load-balancing  facilities  which  have  the 
capability  to  burn  coal  is  that  such  an 
exemption  would  be  contrary  to 
national  energy  policy.  The  effect  of  a 
blanket  exemption  for  facilities  which 
have  the  capability  to  burn  coal  would 
be  to  encourage  the  consumption  of  gas 
instead  of  coal.  Recent  legislation  such 
as  the  Powerplant  and  Industrial  Fuel 
Use  Act  reflects  the  national  energy 
policy  to  encourage  the  consumption  of 
coal,  which  is  our  most  abundant  energy 
resource,  in  those  facilities  where  coal 
can  be  utilized.  The  Commission 
believes  that  is  should  not  take  any 
action  which  would  be  inconsistent  with 
or  weaken  this  policy. 

Congress  has  given  the  Commission, 
in  sections  206(d)  and  502(c)  of  the 
NGPA,  the  flexibility  to  provide  relief 
when  necessary.  The  Commission 
believes  that  the  regulations  which 
implement  these  two  provisions,  18  CFR 
282,206  and  18  CFR  1.41,  provide 
adequate  avenues  for  any  party  to 
request  administrative  relief  on  a  case- 
by-case  basis.  An  adjustment  under 
§  1.41  in  the  form  of  an  exception  to  the 
incremental  pricing  regulations  in  Part 
282  may  be  granted  upon  a  showing  by 
the  applicant  that  relief  is  necessary  to 
prevent  special  hardship,  inequity  or  an 
unfair  distribution  of  burdens.  The 
Commission  has  die  capability  to 
rapidly  process  a  §  1.41  petition  for 
relief  and  believes  it  will  be  able  to 
handle  any  such  petitions  in  an 
expeditious  and  equitable  manner. 

However,  the  Commission  does  not 
intend  that  the  §  1.41  procedures  should 
provide  the  vehicle  for  generalized 
challenges  to  Title  II  of  the  NGPA  and 
the  regulations  promulgated  thereunder. 
The  §  1.41  procedures  have  been 
adopted  by  the  Commission  simply  to 
provide  an  avenue  of  administrative 
relief  for  parties  which  are  uniquely 
affected  by  Commission  regulations,  and 
not  to  provide  an  arena  for  inquiries  into 
policy  questions  of  broad  applicability. 

The  four  comments  which  opposed  the 
establishment  of  a  rulemaking 
proceeding  in  this  docket  stated  reasons 
generally  consistent  with  those 
described  above  for  not  proceeding  any 
further  with  a  rulemaking  to  exempt 
load-balancing  facilities  which  have  the 
capability  to  burn  coal.  One  comment 
argued  that  the  Commission  should  go 
one  step  further  and  encourage 
conversions  to  coal  in  order  to  free  gas 
supplies  for  use  in  boilers  where  coal  is 
not  a  feasible  alternative. 

For  the  reasons  stated  in  this  notice,  a 
rulemaking  regarding  an  exemption  from 
incremental  pricing  for  load-balancing 
facilities  which  have  the  capability  to 
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burn  coal  will  not  be  initiated  The 
Commission  hereby  gives  notice  that 
Docket  No.  RM79-45  is  terminated. 

By  direction  of  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary. 

Appendix 

Following  is  a  list  of  those  who  submitted 
comments  in  Docket  No.  RM79-45: 

The  American  Gas  Association 
Associated  Gas  Distributors 
The  Kennecott  Copper  Corporation,  et  al 
Mountain  Fuel  Supply  Company 
Natural  Gas  Pipeline  Company  of  Ameria 
Potlatch  Corporation 
The  Process  Gas  Consumers  Group,  The 
Georgia  Industrial  Gas  Group,  and  The 
American  Iron  and  Steel  Institute 
Public  Service  Company  of  Colorado 
Public  Service  Electric  and  Gas  Company 
Republic  Steel  Corporation 
Richard  Smyth.  Commissioner,  Wyoming 
Public  Utilities  Commission 
State  of  Wisconsin,  Public  Service 
Commission 

The  United  Distribution  Companies 
Wisconsin  Gas  Company 
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18  CFR  Part  282 

[Docket  No.  RM79-46] 

Exemption  From  Incremental  Pricing 
for  Load-Balancing  Facilities  Which 
Burn  Oil;  Intent  Not  to  Establish  a 
Rulemaking  Proceeding 

agency:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  Intent  not  to  Establish 
a  Rulemaking  Proceeding. 

summary:  In  the  Notice  of  Proposed 
Rulemaking  issued  in  Docket  No.  RM79- 
14,  Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978  (June  5, 
1979  (44  FR  33099,  June  8, 1979)).  the 
Federal  Energy  Regulatory  Commission 
(Commission)  announced  the  opening  of 
a  docket  to  receive  comments  on 
whether  a  rulemaking  proceeding  should 
be  established  with  respect  to  an 
exemption  from  incremental  pricing  for 
load-balancing  facilities  which  have  the 
capability  to  burn  oil.  Based  upon  a 
review  of  the  comments,  the 
Commission  has  determined  not  to 
institute  a  rulemaking  proceeding  in  this 
matter.  Thus,  the  Commission  hereby 
gives  notice  that  Docket  No.  RM79-46  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  K.  Christin,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission,  825  North 


Capitol  Street  NE„  Washington,  D.C. 
20426,  (202)  357-8033, 

Issued  September  28, 1979. 

I.  Background 

In  the  Notice  of  Proposed  Rulemaking 
issued  in  Docket  No.  RM79-14, 
Regulations  Implementing  the 
Incremental  Pricing  Provisions  of  the 
Natural  Gas  Policy  Act  of  1978  (June  5, 
1979  (44  FR  33099,  June  8, 1979)),  the 
Federal  Energy  Regulatory  Commission 
(Commission)  announced  the  opening  of 
a  docket  to  receive  comments  on 
whether  a  rulemaking  proceeding  should 
be  established  with  respect  to  an 
exemption  from  incremental  pricing  for 
load-balancing  facilities  which  have  the 
capability  to  burn  oil.  Such  an 
exemption  was  discussed  at  pp.  11-16  of 
the  June  5th  Notice  (pp.  33100-33101  in 
the  Federal  Register). 

On  July  3, 1979,  a  Notice  of 
Opportunity  to  comment  on  whether  a 
Rulemaking  Proceeding  should  be 
Established  (44  FR  40898,  July  13, 1979) 
was  issued  for  the  purpose  of  providing 
further  public  notice  of  the 
announcement  which  was  included  in 
the  Docket  No.  RM79-14  Notice  of 
Proposed  Rulemaking.  Comments  were 
due  no  later  than  August  1, 1979. 

Sixteen  comments  were  received  in 
this  docket.  A  list  of  those  commenting 
is  attached  to  this  notice  as  an 
Appendix.  Based  upon  a  review  of  these 
comments  and  its  own  analysis,  the 
Commission  has  determined  not  to 
institute  a  rulemaking  proceeding  in  this 
matter.  Thus,  the  Commission  hereby 
gives  notice  that  no  rulemaking 
proceeding  will  be  established  and 
Docket  No.  RM79-46  is  terminated. 

II.  Discussion 

Thirteen  of  the  sixteen  comments 
received  in  this  docket  requested  the 
institution  of  a  rulemaking  proceeding  to 
exempt  from  the  incremental  pricing 
program  all  load-balancing  facilities 
which  have  the  capability  to  burn  oil. 
Nine  of  these  comments  expressed 
concern  that,  if  load-balancing  facilities 
which  have  the  capability  to  bum  oil  are 
subject  to  incremental  pricing,  there  will 
be  a  potential  for  those  facilities  to  shift 
from  the  use  of  gas  to  the  use  of  oil. 

Many  comments  pointed  out  that  the 
price  of  gas  to  load-balancing  facilities 
is  often  lower  than  to  other  customers 
because  the  service  is  usually 
interruptible.  These  lower  prices  are 
what  makes  the  gas  service  attractive.  If 
the  price  should  be  raised — via 
incremental  pricing  surcharges — there 
would  be  little  economic  reason  for 
these  industrial  facilities  to  use  natural 
gas  when  it  is  available.  If  substantial  ' 


switching  (to  oil)  were  to  occur,  the 
result  could  be  higher  prices  to  high 
priority  customers  because  there  would 
be  fewer  industrial  users  to  share  the 
fixed  costs  of  operating  a  pipeline 
system.  This  result,  the  commenters 
argue,  would  be  contrary  tn  the 
objectives  of  Title  II  of  the  NGPA. 

The  facilities  affected  by  the  first 
phase  of  the  incremental  pricing 
program  are  largely  those  which  have 
alternate  fuel  capability.  A  substantial 
number  of  these  facilities,  the 
Commission  believes,  are  load¬ 
balancing  facilities.  To  grant  them  an 
exemption  from  the  incremental  pricing 
program  would  allow  the  very  users 
whom  Congress  intended  should  bear 
incremental  surcharges  to  be  shielded 
from  the  impact  of  the  first  phase  of  the 
incremental  pricing  program. 

Furthermore,  the  alternative  fuel  price 
ceiling  applicable  to  most  of  the  load¬ 
balancing  facilities  with  oil-burning 
capacity  will  probably  be  set  at  the  No. 

6  fuel  oil  price,  since  it  is  the 
Commission's  belief  that  these  facilities 
generally  have  No.  6  capability.  In  any 
event,  however,  the  ceiling  price 
applicable  to  an  incrementally  priced 
facility,  determined  in  accordance  with 
the  methodology  discussed  in  the  final 
rule  in  Docket  No.  RM79-21 
[Regulations  Implementing  Alternative 
Fuel  Cost  Ceilings  on  Incremental 
Pricing  Under  the  Natural  Gas  Policy 
Act  of  1978),  will  be  set  low  enough  that 
the  load-balancing  facilities  which  have 
the  capability  to  burn  oil  should  not 
have  an  economic  reason  to  switch  from 
gas  to  oil  as  a  result  of  the  incremental 
pricing  program. 

Two  comments  suggested  that  the 
applicable  alternative  fuel  price  ceiling 
be  lowered  by  10  percent  for  load¬ 
balancing  facilities  which  have  the 
capability  to  burn  oil.  Again  the 
Commission  emphasizes  that  the 
methodology  set  forth  in  Docket  No. 
RM79-21  for  setting  the  price  of  No.  6 
fuel  oil  will  result  in  a  ceiling  price 
which  should  be  very  close  to.  if  not 
lower  than,  the  price  any  load-balancing 
facility  with  oil-burning  capability 
would  pay  for  oil.  Thus,  no  further 
adjustments  should  be  needed. 

In  addition,  the  characteristics  and 
effects  of  load-balancing  on  rate 
structures  vary  from  system  to  system. 
The  American  Gas  Association 
emphasized  in  its  comments  that  load- 
balancing  is  not  a  concept  susceptible  to 
uniform  national  treatment.  It  is  possible 
that  the  benefits  of  some  load-balancing 
sales  may  diminish  for  certain 
distribution  companies  if  there  is  no 
exemption  from  incremental  pricing  for 
such  sales.  That  possibility,  however, 
does  not  justify  a  blanket  exemption  for 
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all  load-balancing  facilities  which  have 
the  capability  to  burn  oil. 

Congress  has  given  the  Commission, 
in  sections  206(d)  and  502(c)  of  the 
NGPA,  the  flexibility  to  provide  relief 
when  necessary.  The  Commission 
believes  that  the  regulations  which 
implement  these  two  provisions,  18  CFR 
282.206  and  18  CFR  1.41,  provide 
adequate  avenues  for  any  party  to 
request  administrative  relief  on  a  case- 
by-case  basis.  An  adjustment  under 
§  1.41  in  the  form  of  an'exception  to  the 
incremental  pricing  regulations  in  Part 
282  may  be  granted  upon  a  showing  by 
the  applicant  that  relief  is  necessary  to 
prevent  special  hardship,  inequity  or 
unfair  distribution  of  burdens.  The 
Commission  has  the  capability  of 
rapidly  processing  a  §  1.41  petition  for 
relief  and  believes  it  will  be  able  to 
handle  any  such  petitions  in  an 
expeditious  and  equitable  manner. 

However,  the  Commission  does  not 
intend  that  the  §  1.41  procedures  should 
provide  the  vehicle  for  generalized 
challenges  to  Title  II  of  the  NGPA  and 
the  regulations  promulgated  thereunder. 
The  §  1.41  procedures  have  been 
adopted  by  the  Commission  simply  to 
provide  an  avenue  of  administrative 
relief  for  parties  which  are  uniquely 
affected  by  Commission  regulations,  and 
not  to  provide  an  arena  for  inquiries  into 
policy  questions  of  broad  applicability. 

The  three  comments  which  opposed 
the  establishment  of  a  rulemaking 
proceeding  in  this  docket  stated  reasons 
generally  consistent  with  those 
described  above  for  not  proceeding  any 
further  with  a  rulemaking  to  exempt 
load-balancing  facilities  which  have  the 
capability  to  burn  oil. 

For  the  reasons  stated  in  this  notice,  a 
rulemaking  regarding  an  exemption  from 
incremental  pricing  for  load-balancing 
facilities  which  have  the  capability  to 
burn  oil  will  not  be  initiated.  The 
Commission  hereby  gives  notice  that 
Docket  No.  RM79-46  is  terminated. 

By  direction  of  the  Commission. 

Lois  D.  Cashell, 

Acting  Secretary. 

Appendix 

Following  is  a  list  of  those  who  submitted 
comments  in  Docket  No.  RM79-46: 

The  American  Gas  Association 
Associated  Gas  Distributors 
Brooklyn  Union  Gas  Company 
Connecticut  Natural  Gas  Corporation 
Mountain  Fuel  Supply  Company 
Natural  Gas  Pipeline  Company  of  America 
Northern  Indiana  Public  Service  Company 
The  Peoples  Gas  Light  and  Coke  Company 
Philadelphia  Gas  Works 
The  Process  Gas  Consumers  Group,  the 
Georgia  Industrial  Gas  Group,  and  The 
American  iron  and  Steel  Institute 


Public  Service  Company  of  Colorado 
State  of  Wisconsin  Public  Service 
Commission 

Southern  Company  Services,  Inc. 

The  United  Distribution  Companies 
The  Wisconsin  Distributor  Group 
Wisconsin  Gas  Company 
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